STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O°NEILL BUILDING
410 FEDERAL STREET, SUITE 1 VOICE: (302) 739-3620
DOVER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM
DATE: May 1, 2014
TO: All Members of the Delaware State Senate
and House of Representatives ———. :
Om-7l )
FROM: Ms. Daniese McMuIlin—]ngejlleQ frherstn

State Council for Persons with Disabilities

RE: H.B. 251 (Guardianship of Child)

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 251, which effects
many discrete revisions to the Family Court’s processing of matters related to child guardianship.
As background, on September 27, 2013, the SCPD submitted comments to the authors of a draft
version of the legislation. In general, the revisions are logical and are helpful in clarifying
standards and procedures. In addition, consistent with the Committee report, the legislation
conforms to recommendations of the Office of the Child Advocate and Child Protection

Accountability Commission.

However, there is ostensibly one (1) error in the bill. i.e., in line 85 the term “terminated” should
be “rescinded”. Moreover., the sponsors may wish to consider modifying the standard of proof

in multiple sections based on the following rationale,

H.B. No. 251 adopts a “preponderance of the evidence” standard in some contexts (lines 41, 57,
and 81) and a “clear and convincing evidence” standard in other contexts (lines 84 and 100).
The “clear and convincing evidence” standard requires more proof to justify the involuntary
transfer of guardianship authority from a parent to a petitioner.

At a minimum, it would be preferable to adopt a “clear and convincing eviderice” standard in
lines 41 and 81. As a result, “clear and convincing evidence” would be required to Jjustify both
an initial removal of guardianship authority from a parent and to justify rejection of a parental
petition seeking return/rescission of guardianship.

This approach is supported by the following observations.



First, adoption of a clear and convincing evidence standard is manifestly more aligned with the
philosophy espoused in the Delaware Supreme Court’s Tourison decision cited in the synopsis.
In Tourison, the Court unequivocally adopted a clear and convincing evidence benchmark which
“respects a parent’s fundamental right to care for his or her children by making it extremely
difficult for a third party to overcome a fit parent’s petition to rescind a guardianship.” At 7. In
drafting a conforming statutory framework, any benefit of the doubt should be accorded to
making it “extremely difficult” to overcome the parent’s application for rescission. The Court’s
manifest emphasis on deference to fundamental parental rights likewise supports adoption of a
clear and convincing standard for initial petitions.

Second, it is an unfortunate reality that parents with disabilities are disproportionately divested of
their children in various forms of child welfare proceedings. See University of Minnesota,
Policy Research Brief: The Inclusion of Disability as Grounds for Termination of Parental Rights
in State Codes (2006) , available at http://ici2.umn.edu/products/prb/172/default.html. See also
National Council on Disability, Rocking the Cradle: Ensuring the Rights of Parents with
Disabilities and Their Children (2012), endnote 256, available at National Council on Disability:
Publications & Policy Briefs: 2012 Publications: Rocking the Cradle: Ensuring the Rights of
Parents with Disabilities and Their Children. Both publications note that the rationale for the
disproportionate removal of children is often based on stereotypes and misconceptions about
diagnosed disabilities. Adoption of a clear and convincing evidence standard, while not a stand-
alone solution to this problem, would focus attention on evidentiary proof as juxtaposed to
stereotypes and inferences.

Third, in 1981, the Family Court was given “concurrent authority to appoint guardians of the
person over minors under 18 years of age with the Court of Chancery.” See synopsis to attached
engrossed S.B. 247 (Attachment “A”). The relevant authorization [Title 10 Del.C. §925(16)]
was placed in the “general jurisdiction” statute [§925] rather than the “exclusive jurisdiction”
statute [§921]. Later enactment of Title 13 Del.C. §2303(a) is consistent with the conferral of
general, but not exclusive, Family Court jurisdiction over actions related to guardianship of
minors. Chancery Court continues to have jurisdiction over guardianship of minors. See Title
12 Del.C. §3901(a)(1) and §3902. In 2012, Vice Chancellor Noble issued a well-reasoned
decision holding that a “clear and convincing evidence standard” must be used in cases involving
petitions for termination/rescission of guardianship. For facilitated reference, a copy of the
redacted opinion is included as Attachment “B”. The Court relied, in part, on precedents
involving parental rights:

Most states recognize the consequences that result from the appointment of a guardian
and have responded by imposing, through statute, a clear and convincing evidentiary
standard. ... The United States Supreme Court has taught that, for a wide range of
government actions limiting personal choice, the proper standard is clear and convincing.
These personal interests include parental rights, civil commitment, deportation, and
denaturalization. ... Thus, the OPG must demonstrate by clear and convincing evidence
that Ms. B continues to need a guardian of the person.



At 5-6. The bottom line is that it would be jurisprudentially anomalous to recommend
legislation creating a different standard of proof in Family Court cases involving rescission of
guardianship than already adopted by the Court of Chancery. Moreover, the Chancery Court’s
reasoning also extends to initial petitions for guardianship. Citing an ABA compilation, the
Court observed that “(m)ost states recognize the consequences that result from the appointment
of a guardian and have responded by imposing, through statute, a clear and convincing
evidentiary standard.” At4. In fact, the most recent ABA compilation reveals that almost every
state which has adopted a benchmark by statute has adopted a clear and convincing evidence
standard applicable to petitions for guardianship. See Attachment “C” available at
http://www.americanbar.org/content/dam/aba/administrative/law_aging/2013 04 CHARTCondu
ct.pdf-15k-2013-05-01.

Thank you for your consideration and please contact SCPD if you have any questions regarding
our observations on the proposed legislation.

cc: Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 251 guardianship of child 4-30-14
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Heetie. Sherp, McDowell,
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AN ACT TO AMEND SECTION §25, TITLE [0, DELAWARE COUE,- GIVING PAMILY COURT
CONCURRENT JURISDICTION WITH THE GOURT OF CHANCERY T APPOINT GUARDIANS OF THE

PERSON OVER MINORS UNDER 14.YEARS OF AGE.
BE IT-ENACTED BY THE GENERAL ASSEMBLY OF-THE STATE OF NELAWARE:
3sction 1. Amend Section 925, Title 10, Nelawnre Coxle, by adding a subsection (16) thereto, to read

SUOINSLt

DELAVARE STATE SENATE

TNST GENERAL ASSEMBLY

s follows:
" ™16) To appolnt guardians af the persen ever minors undor 18 yeors of age.”
\

SYNOPHI
This act gives Family Court concarrent autharity tn sppaiut guardinn: of the person aver minors
ufider18 years of age with the Court of Chancery. Author - Sen. sharp

Attachment "A"

LG/R/HAY
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COURT OF CHANCERY

OF THE'

ERfiesl: Jul31.2012 2:22PN Focy
Transaciion 1D *
Case No. GIVIgER

STATEOF DELAWARE

JomW. NOBLE
VicE GHANCELLOBR .

July 31,2012

Suzanne I. Seubett, BEsquite
Suzamne 1..Seubert, P.A.
[328 King Shreet
Wilmington, DE 19801

Dt Subrmitiod: Apmé 3012

Dear Counsel:

41 7"SOUTH STATE STREET
DovVER, DELAWARE 1990]
TELEFHONE: (302) 739-4397

Lexie 8, MoF assel, Esquire-
Dffice.of the Puble Guardian
100-8unzyside Road
Stayrne, DE 19977

The Offics of Prblic Guardian {“OPG™) was appeinted guardian of the

} hias petitioned Tor termination vf the

guardianship.' Tis Letter Opinivi sets forth the Coutl’s poststrial findings of fact

and cpnclusions of law.2

' Ms. Seubert has volunteered her serioes:on Ms, B
contributions,

2k belulf, The Couzl sppreciates her

% The question is whether M. VBB needs a guardian for her person. There is no room for .
donibt that QPG is an appropriate guardian for her, if she, indeed, does need a guardian.

Attachment “B"
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1 EaE g

i 0 her late 203, suffers finm Type 1 didbetes and end-stage renal

&8 where

failure. She desides.atthe SN
che reveives sastdained p:fbfégsidmal mudical care, OPG was appointed her guarfian
shoutly after ﬂ-'llypoglycq;ﬁc episode that resulted ina corha. Fler mﬂblhtya at the
fime 0 understand the tisks and-consequences of failing o manage her significant
healts problenss Formed dhe bsis Sor:OPGs appoimtient. In fhe interim, she has
geined 2 better understantling oF the boteitial outebtin'of 2. ap of Btientipn fo her
sygar levels, She states thet her death nught be anoutcome. She alee has made
Brogipes i leammg hgw to mapage her blood sugar levels, including e effects

and mmpoptance of dict:

There is na doubi; at least for now, thit s & réguires essenfially Tult-

lihe acoess to mbdical care that is mvst veadily obtsined ju 3 residential setting,
such as fhiat at SR, GPG has sought altérnate living amrangements for-her; hat
has been an-effort without success. This, WM appesirs to be the only yiable care

28 At the core.of fhe debate is the all-roo+facilely phrased

opﬁo.u for Ms, £8

2 Ms, s ;cégniﬁve:funclion Talls'within the extremely low range of the adult poptation her
age, andher abstract thinking sldills sre guite limited.
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be at JEME® 25 2 matter of her own desire or as -the

question: should Ms, &
tesult of a decision by a:é’o_;uft—afppoiniad,guardian,, such as OPG? In te_}.ﬁ-s of.day-
to-day living, the answermay 1ot seer, for some, ip make mmush difference, butan
infiividval®s right fo decide- guestfons of fhis nature is an important and
fandamental ene both for the. individual and for onr sociely. The quesfion is a |
steniBcant e, -.1:101; only a; the individual, ‘_p_f;‘lﬁ_son_ai level, But also at the more

abstract level of an individualls freedom of chisice wyithin a specifio snclets]

-coptext.

¥ ¥
The souree of this Court’s sutharity to appoizt. guardians of the person for

adults is Tound dn stappe?

The Couft, of Chaufisesry shall have e Power to apipoidl
guardians for-the:ppison . ... of: aﬂy “disabled: person | “Disaliled
person” meanis any pesbn. wb.e . [bdy m=ason or mental of physieal.
incapacity is nnable: propmrly to. cam fortheir own-person : . , and,
in conseqnence fherecf, . s*uoh pérson 1s i dancer of - subblanmally

endangering [th&] pepson’ ' own health, .

*Sevem.w Wmumazan MedicdlClr., Ine., 421 A.2d 1334 (Del. 1980).
%12 Del. C § 3961 (a)(:l)



Appointing a guardian of the person deprives that person of some of our

society’s most fundamental individual pights—where we live; swhal -we eat; and

s -case, the OPG plaeed her ar JBRIRR {1 what muy be

what we do. T Mg
considered @ custodidl care arrangernent. That arengement mey be—and Iikely
je—in ‘her best inferest, but ft stll déprives Ber of freedoni of choice, The

placement not only preverts her from choosing where o live, but it also subjects

ier o IS mtcmal opetating Tules—stich gs phons ac‘cess,,- who can 'visit, and
the Je

Most statss recopgiize'the copsequenaes thatresult fromthe appdimtment ofa
“uardian fmd Fave responded by hmposing, ﬂueughsta,m a ¢lear #md vonvincing
evidentiary stan dard.® De¢laware’s statitely sscheme Tor adult guardianships does
frot. presedbe any pasficdlar standard; and thérd ave cgses whlc‘h ‘have zrp‘pii,ad a
prépondetaiice of the evidense standird” Becanse of fhe fundamental Tiberty

‘interests atstake, the standard spplicdble to protecting these interasts natarally hes

® Bally Balch Hurme abd ABA Comm'n. on Luw and Aging Conduct and Findings of
Guardianship Proceedings (2012), qvailable ot iy americanbur.org/content/dam/aba/
urmlcgarizcd@ﬁiz_agingjship_chlt_gm&nct_06;lZ.auj.‘hchepi:dm.-}idf;

7 Sue, ¢.g., In e Snigw, 2006 WL 223598 {Del, Th, Jan 17, 2006); Britimgham v. Robeytson, 280
A.2d 741 (Del. Ch. 1971); Jn re Conmer, 22

6 4.28 126 (Del. Ch. 1967).
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copstitutional overtones.® The United States Supreme Court hag taught that, for a
wigdle range of gavernmont a:_ctio;m limiting personzl choice, the proper standard s
dlear and Goﬁvigrcipg. These persondl inferests include paremtal rights, civil
commitment, deportation, and denaturalization® “The mppointment of & guardian
faﬂ's'i,n ling with the circumstances of 1=h.c_s,e_3_ examples, Tadeed, the Iimi'tatibns'qﬁ

‘individual rights may be mere serious when.a guardian is appointed.”® Thus, the

]

*The zarlier Délaware cises denling avith the appointiient ofie guardmm did oot develop amy
‘analysis to syppert-the sclestion of any particuiler stantard of provf:

? See Santosky v. Krinner, 455 1.8, 745, 74748 (1982) ("Before a-Stafe may sever completely
and imevocably the rights of parents it their paaral chifld, due jpragess, requies that the State
suppolrt dfs allegations by-at least:clcar #nd convincing evidéoe:”), dddington v. Fexas, 441 U.S.
413, 424 (1979) (“We mated searlier thef the thid] cowt employed the standdrd of ‘clear,
uneduivosdl snd vomvingiitg' ewifelios i appellinPs foivill-eomniiimern: hisating hefore . juny
That instruction’vas cohsttitionslly adequate, However; determitption uf the precise burden
equal to or ‘preafer flian tHe “clsar.and convintmg’ Aanddrd whigh we hold is-reguired to.meét
due process guarantées s a matter:ef stafe lagy which we leavedo-the Texas Supreme-Conrt.”);
Waodby v INS, 385 1.8, 275, 286 (1966).(“We hujd that Ro-depdrtation order may be enteaed
unless it is found by cléar, anequivecdl, and conyincing evidence that the ‘facts dlleged as
grourids “for deportation are 4rue™); Chaunt v- United Slates; 364 U.8. 350, 353 (1960) ([0
view-of the grave conséquenoes to the citizen, naturglization decrees dre mot - lightly to be set

aside-the evidence must indeed be “clear, unequivecal, and conyincing’ and wot leave ‘the Jssue
indoubt.™) (citatlons omitied), - :
ire proof beyond a yeasonable deubt for the

" Some states heve gone.so far 45 fo requ
dppointment of a :guardiai. See. Finme, supra.note 6. See also. In v Kapirdlg, 889 A.2d 250,

253 {N.H. 2006) (“The probate court may appoint a gnardian over the person if it makes the
findings setforth in paragraph ITI(a) through (d). These-findings must bein the record, dnd must
have been based upon evidence supporting them beyond a reasonable doubt.”).
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OPG must demopsiraic by clear and comvineing .evidlence that Ms. §

comtinues 1o need-a guardian of her person. g

EaE R

4, M., a psychiaiist whoge practice focuses on a

patient’s gapacity 1o understantl -and fo sengent te 2 course of wedtment, evaluated

Ms. BSSBE and concluded that she conld, and thus should bé. aliowed to, make her
: acknowledged Ms. Jems low tognitive skills,

own decisions, Drd -
it s sorivessations with ler anf her seceraf.3% on, the aninianepta] states oxem,
pezsiaded him fhat she. hastie capacity. to-deal with her difficnlt medital issues.?
Afterfive yams.-at~m.'m_. Bk has leamned about et medical problems-and

she hes conie to tnderstand the appropriate stiategies for addressing them. Dt

(7w vun poifited ot that nonesmplianes with rsdigal instrijetions s eomon

in‘mete than half of sericusly ill patients, most of whora would pass any, mental

T 7 -
fl-iainiy Cads
3 SRS TS

s Fragils condifien increased

capapity assessthent. He cenceded that Ms,

N Ty, dlthough Ms. EEERR is flie moving party i fernds of seeking termination of the
ouardiznghip, the burdends onORE to-dermanstrate that continuing the puardianship is proper.
*¥ The-mini-meutal stamg-exam is-2 standard tool for.sorebring cognitive impainment, A perfect
score is 30. Both in 2007 when OPG was appoinited her snardian (25) and:more recently {28),

SR scare would support her claim to understand her cireumstances appropriately. The
mifi-mental stafus exam, however, s ot dispositive. It is one. factor guiding the diagnostic

Process.



. Is obvious to Ms. Rev
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the risks associated with noneempliance, but he maintained. (hat a guardianship

was not necessary to minimize those rigks. B housés voluntary patients as

swell, and remaining at IR would be an-option for s K.
a socidl wotker = JEMER, provides cars mamagement

s offorts to ‘mopitor and te

services to N5, TEdS
sveith paperwork for

learn ore about her diabetes. She.also ias helped Ms

P

5y tgports that Ms. B

a possibile iddney/pancreas ﬁsﬂh‘s;piarﬁ-.-ié Ms. B
yery social, helps efhet MIBSIdenTSﬂﬂdmae&s Her own personial oare heeds. 'ift

3 daes not want fo e ot MR, she wanis

to-live ite Hfe of a typical 29-yeer od. Fel, M.

WY, 4 role that:gives him the benelit of repefitive contact with ket and allows
him the -epportumity to- assgss her stigngths and wealmesses over time." e

emphasized thaf her very brittle case of Type 1 disbetes sequires incessant care,

3 OPG is gcncr:aﬂy supportive of the effor, ‘but- there- are-oumerous issucs 1o resolve as part-of

the process.
14 At the time oftrial, he had only béen ber treating physician for a period ol approxiwately three

months.
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mvo]vmcr the constant evaluatian of her blood sugass, especially because &he s

very sengitive to insulin. In his forty years of plactlcc Dr.; __‘_:‘;-:_‘_‘_;.{_ZJ__’

seen a patient with the fluctuations that Bs. BEER, Has -e,;;,perjmccd in hes bleod

-~ "has never

gers—a range from 27 mpfdl to dbove:600 mgdl® His corcemns nclnde anoxdc
encuphalatrophy which can igsult formn Iow oF high bi@.oé;i-sagg;a_rs af theTevels Ms.

ghas reached. Brain damage—-er worse—ray result,

is not.ready to be in the

<—~;..H\ helds the .opinibn that Ms§

community e foni piofesion and supérvisien o4 guapdian. At theoore of his

 capasity 1 coutiol figrself und hot

wories are deubts sbouf Ms: §
undesstandable, but GOLmﬁeIpmﬂttcﬁﬁe,,-iiGSims. “Thate: certamlyLare times when she

Tollows medical recominendstions, bot thege. is not the regular ‘compliance that

would be essential to herdhedlth ifishe wefe-acting iiidependenfly, Nonconiplianée

iin used to deseribe ot :g'ener:i;]: reastion to important

is the tezm that Dr.!
Beoause »s'hc is not adherest to those instructions, there is a

mcdmal gujdanes.

sizable risk that ber actions will zesultin-asitustion of dangerons conscquences ft

is not merely a matter of compliance; there ds alse gepuine doubt aboul Ms.

5 The normal range is between 70 mg/dl.and 110 m/dl.




|

8 oapacity o make i right judgment. Dri\ crngd 8 ‘ultimate
=zl

judgment—and ong that is difficult to-disagree withb—is that she is wet it to make

deeisions abeut her medical ¢ondition that will lead her to act o 4n apprépri'@_:tﬁ

way o salvage her life,
A come o different

Altheugh Dr.i_ 7 ;:-fl{ié;@ and D, 2iag
W ey :

5 #ble to be respengible for her healfl care

conclusiens 45 1o whether M. 58

issues, their visws ave not that far apart. Dr, ads keenly aware of the

uniquie pioblems at apise Tom the opmflyence of M. litnited, capacity

= is sepsiiive to +a guardian’s

and her permicious -disease. D}
fmpingement en mdividual decision mdking when it somes to-health-cave. They—

e the Court—iwere wlfimately. required o befance difficult and conflicting

considerations.

g has, more or less, mmstered the ability to say some of the right

things. She acknowledges the need to waitch dief, tp- monitor tlood sugars, and fo

react appropiiately. She aiso cantell efithe potential advejse sonsequences if she

does not take proper care of herself Being able to talk about these topics,



hpwever, does. ot show hat she zeslly apprecidtes fwhat s going cuvor that she has
the -capacity and understanding to Jive as she must in order 0 "s‘iwijxe. Her desire
to live a “nommal” life s readily understond™; it is skepticlsm dbout her abifity to
yithstand, the terptation o do so-—with =ll of its adverse consecruences for her in
Iight of her mediidail«'gmndiﬁdn&—:tbax periuades the Gonrt, by lear and-copvincing
evidenee, that a guardiari is nacwsar.y.
Tt 15 mot her health and the diffictlt ghallgnges fhat it preseats fhﬂt alone
justify the need: fora guardien. It-s not sesgly-4 mafter of the doubt about her
appreciztion and understanding of the poteiitial conseguenpes that might result
froma slight dovission awiy from the nessssary, but semow, path of'maimteriarice:
. Tt is nof only the expetientid] history which, when she fas bgép unsupeivised, has
sesulted it conduct leading %o exiremely dangerpus tircHmsanCes. snd whepe, with
the benefit of 4 gudithian—~and, pethieps fiofe imperfantly; - institutienal
assistance—Ter conditién has remained stble. Tt s the confluence of gll tlhese
fastors—as Lmigual and exirerne as they are—ihat compels i;b_.‘é gonchision that she

ourrently laek,é the capagity to--’té]-;-e the necessary and, undoubtedly, burdensome

=] has been managing

16 see AFE of © _ Tunis, Ph.D. §:5 (%A major issue for REF
diseppointments, fustrations'and accepting the restrictions thatapply to disbetic patients or other

residents at BES and those set by her.guardian.”).
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steps to protest her fragile health. Perhaps these circumstances will change with

fime, 40
appointed guardian. That fime, based on the tal evidence, has, unfertimately, not

d she-can be relieved of the limitatiens inevitably asseciated with a Court-

yet arfived. OPG has demenstrated by clear and convineing cvidenee that a

guardian of the parson s mecesswy for the cage of V. i person.”

. Dtherwise, her-minimal mental capacity wolddripair herability te: cate for herelf

and place her wbrisk of substantially endangering her bealth.M®

y-apphication fortormination of the guardiafiship must bedeniet.

19

0BG will-contitiue as gudrdfan of hor person.
IT I8 SO ORDERED,
WLy teuly fouts,
Jot-Totr W Noble

Tlap L
oot Register in Chancery-K

T Ms. ygemife has boen (iffipult in ways extending wefl beyond her heslth. Tt :does not
appear that ghe has fanily or fifends who can be-oounted] on e help to provide the support thaf
sheneeds o deal with ber setious me.d.icaldsm?., ‘
® I sharty the Couyt-acceplé Dr.its 4 w=’s testimany, aud, for that;and other reasons, finds
thatMs. YRS 75 a disabled person #hin the meaning of 12 Del. €. §-39011a).

19 The Courtss not persuaded thatt worldbe practicable.or beneficial to attempt to restrict(or o

set special rules-to guids) the guardiz.




Conduct aind Findings of Guardianship Proceedings

{As of statutory revisions December 31, 2012)

State Hearin Convenlent Presente in Jury Tria Standard of Required Findings | Trilared Order
Location Court Proof
YGPPA 305(z), 405(n) 308(a), 408(2) 308(), 408(a) Not stated 311(@)(1} 311(2)(1) 31i(b)
Shallsetadate | May be heldin Respondent and Clear & Is incapacitated Meke orders
and time for locarion proposed convincing person, needs necessitated by
hearing convenient {o guardian or 409(b) cannot be met by limifations and
respondent conservator shall A basts exists less restrictive nezds, that
appear paless means eacourage sell
excused for goud 405(b) reliance end
cause A basis exdsts for independence
conseryatorship, 409(b)
meke least Make orders
regtriciive order necessitated by
consistent with limitadons and
! findings needs, that
cocourage scif
reliance and
Alabama: 26-2A-135(h) Mot stated 16-24-102(c) 16-2A-35 Not stated 26-2A-105(=) 26-2A-154
Court set hearing f Entitled to b Entitled to jury Court euthority only | 26-24-136
date when present il to extent 26-2A-144
petition filed 26-24-102(c) necessiated by
26-2A-102 Trial by jury, condition or
upon demand limitstions
Alaska: 13.26.106 (a) Not stated 13.26.113(2}5) | 13.26.113(aX6) | 13.26.113 (b) 13.26,080 13.26.116
Statnte Conducted within .| Unless disruptive | Entified to jury Clear & Usedonly 2sis -
120 days from trial ncing Yy
ing the petition :
Arizona: 14-5303 Not stated 14-5303(C) 74-5303(C) 14-5304(A) 14-5304(8) 145312(A)
Rev. Stat. Ann, Upon filtng Entitled 10 be Entitled to jury Clear & Appainiment is Statutory powers
petition, court preseat trial convincing necessary & needs vnless modificd
-shall st hearing cannot be wet by by court :
date less restrictive 14-5304(Q)
means iocluding May appoint
{echnological limited puardion
N assistance & specify time
limnits & Hmits on
powers’
Attachment "C" ;

hitp://www.americanbar.or g;’contczﬂdEﬂabajadmiﬁiﬁﬁﬂﬁvaflaxv_a:ving!2013u0 4_CHARTConductpdf-15k-2013-05-01



Conduct and Findings of Guardianship Proceedings

(As of statutory revisions December 31, 2012)

State Hearing Convénient Presence in Jury Trial Standard of Reguired Findings | Tailored Order
Loeation Court Proof
Arkansas: 28-65-213(2) Not stated 28-65-211(0)(3) | Not stated 28-65213(b) 28-65-105 Ordered | 28-65-105
Code Ann. May require Clear & only to extent 28-65-106
presence in court convincing necessitated by Ward retains oll
28-65-213(a)(5) individual’s rights except
Right 10 attend lirnitations those expressly
granted 1o
Californiaz 1822 Not staled 1825(z) 1827 1801(e) Not stated 2351
Prob. Code Set 2t least 15 Present except If demended Clear & Couri discretion
days before the medical inzbility convincing 10 limit
heating 1823(B)(S) 1801
Right to attend For
developmentally
disabled
Coluruda: 15-14-308 Not stated 15-14-308(1) 15-14-303(4) 15-14-311(1) 15-14-311(1) 15-14-311
Rey. Stt, Ann. Shall attend On written Clear & Court make Shall consider
unless good demend convincing appointment only to | least restrictive
causc exient necessitated | alternative; may
by condition or limit powers
limitation; no less
restrictive means




Conduct and Findings of Guardianship Proceedings

(As of statutory revisions December 31. 2012)

State Hearing Convenipnt Presence in Jury Trial Standard of Reguired Findings | Tailored Order
Location Court Proof
Conngcticut: 452-649 d3a-649(e) 45p-650(a) Not siated A3a-650(1)(1), 45a-650(0)(1) 33-154
Gen. Stat Ann. | 452-650 May hold at Right to attend 2) Tneapable of Shall clearly
place that would Clear & maznaging affairs, indicate scope of
facilitate convincing cannot be managed | powers and
altendance by without duties; certificate
respondent appointmsnt, shall elearly state
appointmeant is least | is limited
restrictive
453-650(D(2)
Incapable of caring
{or self, cannot be
cared for adequately
without
appointment,
appointment is least
resirictive
458-650(g)
Comprehensive list
of factors court must
consider
Delawore: 12 3301(c) Not stated Not stared Noe srated Mot seated Nt siaied 1232
Code Ann, tit. 12 To extent court
| mey direct
District of 212054 (3) Not stated 21-2041(H) 212003 21-2044(h) 21-2047(b)(5)
Columbiaz Unless good Clear & Appointment 212072
Code Ann, cange shown incing ssary for carc &
supcrvision
Florida: 744.331(d) Nat siated T44331(3) (b} | Natstaed 744331(5) 744,331 (6)(a) 7443315()
Stat. Ann ‘Waived for goad Clear & Nature and stope of | 744,334(2)
cause convincing cepacities, areas
lack capacily,
specific legal
disabilities, specific
rights incapable of
exercising and if

altermative
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Conduct and Findings of Guardijznship Ptoccedings

(As of statutory revisions December; 31. 2012)

Sinte Hearing Convenient Presencein Standard of Required Findings | Tailored Order
Logstion Court Proof
Georgia: 29-4-12 28-4-12(d) 28-4-12(d) Not stzted 29-4-12(4) 29-4-1(c) 29-4-12(d)
Code Ann. Courtyoom ar May be waived Clear & Defermination that | List powers to be
where the judge | for good cause convincing LRA notavailable | retained
may chooss or appropriats 29-4-13(3)
Limits in order
29-4-20(6)
Right to least
restrictive
assistance.
Hawail: 560:5-308 560:5-308,~408 | 560:5-308 Not stated 560:5-311(a) 560:5-311(q), - 560:5-311
Rev. Stat. Guardiaa shall Convenjent, Shall atternd and Clear & Needs not met by Shall grant only
attend closed if participate unless convincing least restrictive what necessitated
requested excluded 56015-101(2) glicmstive by werd's
560:5-408 Clear& 560:5.401 limitations and
shall attend and convincing that | Property be wasted | needs, encouraye
participate unless unable to menage | unless managed maximum self-
excused for good end relisnce and
cause preponderanse independence
thet be wasted
unless mansged
s ; by conservator
Ydzho: 15-5-303(b) Not staled 18-5-303(c) 15-5-307 15-5-304 (b) 15.5304(a) Court | 15-5-426
Code Required unless | For remavel of If court satisfied | shell appoint only to | 15-5-408
good cause guardien extent necessitated | 15-5-304
by condition 2nd To extent
limitations necessery
Ilinois: 5f11u-10(z) Noi stated 5/11u-11(a) 5M11a-11(z) 5/11a-3(a) 5/118-12(0) 5/11a-12(b)
75/5 IiL Comp unless respondent Clear & Ifrespondentlacks | Courtshall
Stat. refuses convincing some but not ell appoint a limited
capacity and court guardian and
finds guardianship | specify duties
necessary for and powers ol the
protection or person | guatdiah and the
or estate, the court | Iegal disabilities
may appointa of the disabled
limited guardian person




Conduct and Findings of Guardianship Proceedings

{As of stafutory revisions December 31. 2012)

State Hearing Conven Presence in Jury Trinl Standard of Required Findings | Tailored Order
cation Caurt Froof
Tudiuna: 29-3-519 (g) Not stated 29-3-5-1{4) 29-3-5-1(¢) Mot stated 28-3-5-3(a)(2) 29-3-5-3(h)
Code Ann, 20-3-5-1(d) If requested Providing care & 29:3-7-3(c)
Impossible, supervision 29-3-8-8
impractical, 29-3-5-1
thireat (o heulth, Community
safaty volunteer
advocate for 55+
for 60 days max.
25-3-53
Can represent
end protect
interests, gather
information,
facflitate care,
advocete for
rights
29-3.8-5—9
No mediczl
decisions if
spouss, other
surogate
Towa: Not seewed ot stated 633.561(2) §33.555 633.551(1) Nat stated 633.551(A)
Cade Ann, Right to be IF demanded Clear & 633,556(2)
present convincing 633.635(3)
Kausas: 55-3063(=)(1) 59-3063(m)(1) 593063(=)(2) | S93066(a)(8) | 59-3067(=) 59-3067(9) 593075
Rev. Sat. Ann. Trial i as Courtroorm, Required to &{9); Clear & Court must find Guardian
informal 2 treetment facilify | appesr unless 35-3067(b) & convincing need for guardian, cxercise avthority
menrner as or other suitable | injurious to (<) conservator, or both | as necessitated
consistent with place health or welfare | Right to demand by ward's
orderly procedure or could not limitztions;
mesningfully 59.3075
participate or Guardianship
waived plun
Kenfucky: 387550 Not steried 357.5703) I87.570(1) 347.570(5) Not slated 387,500
Rev. Str Ann, Waivedonly f | Mandatory Clear &
serious nsk of convincing
herm




Conduct and Findings of Guardianship Proceedings

(As of statutory revisions December 31, 2012)

State Hearing Couvenienl Presence in Jury Trial Standard of Required Findings | Tailored Crder
Location Court Proof
Louisianna: CCP Art. 4547 CCP 4547 CCP 4547 Not statcd CCP 4548 389 390; 455 1(B);
Civ: Code Ann.; Judgs may hold | Rightto be Clear & Interests canriathe | Only powers
Code Civ. Pro.; hearing where present. Court convincing protected by less necessitated
Rev. Stat- Aun respondent shall pot conduct restriclive means CCP 4541
focated hearing in Petition names
absence unless powers sought o
pood cause. be removed
Maine: 13-4 5-303(0) | Mot stared 184 5-303(8) | Nod stated 18-A 5304(b) | 18-A 5-304(x) 18-A 5105
Me. Rev. Stat cotitled to be Clear& Court shell appoint | 18-A 5408
Ann, tit. 18 present, see and convineing only if necessiteted | 18-A 3-304 (a)
hear ell evidence by limitatons or
18-A 5-304(L)(2) eondition
If individual does
not appear, court
must determine if
inquiry was made
as 1o whether
individual wished i
to appear
Maryland: R77(b)(2) Mot stared 13-705(¢) 13-705(¢) 13-705 13-705() 13-708(3)
Code Ann., Est. Atward's opdon | Ward’s optlon in | Clear & No less festrictive | As necessary
& Trusts; guardianship convineing form is zvaileble
MD Rules 13-211
No jury trial in
protective
proceedings
Massachusates: | Mot siatad Not stated 5-106(c) Not stated Not steted 5-306(b) 5306(c)
Gen, Laws ch. Entitled to be That guanlianship is | May [insit pawers
1908 present at any desirable to provide | grenfed
proceeding care and supervision
end needs not met
L by fesscr restrictive
altzrnative




Conduet and Findfngs of Guardianship Proceedings

(As of statufory revisions December 31, 2012)

State Hearing Convenient Prezence in Jury Trial Standord of Reguired Findings | Tailored Order
cafion Court Proof
Michigan: 700.5303a 700.5306a(1)(L) | 700.5304(4) 700.5304(5) 700.5306(1) 700.5306 (1) 700.5306
Comp. Laws 700.5406 700.5406(5) T00.5406(5) 700,5406(5) 700.5406(7) I necessary for 700.5407
Ann. Conduct hearing | Entitled fo be Entitled to jury Clear & providing care & Only those
were present present convincing supervision powers
necessary,
encovrage self-
relinnce, shall
specify powers
snd time limit
Minnesots: 524.5-307(x) & | 524.5-307(a) & | 524.5-307(a) & | Mol stoted §24,5310(r) & | 524.5-310(g) 524.5-310(a)
Stat. Ann. 408(a) 408(x) 408(a) 405(a) ‘Needs cannot be Llimited or not;
Lozation Shall attend & Clear & mct by Jeast 310(c): 409(c)
convenient to perticipate unless convincing; Testrictive Only power
respondent excused for good 409(a)(2) alternative necessitated by
cause Preponderance demonstrated
that resources be need &
wasted or encourage self-
dissipated or reliance; retaln
needed for rights not
suppart, care specifically
granted
Misskssippi: 93-13-121 Not stated Not stated Not stated Not stated Noi stated 93-13-38
Codc Ann. Court has power
E as pver excoutor
Missourt: 475.075.1 Not srcted 475.075(5) 475.075(8)(2) 475.0753 475.075(10) Nt siored
Ann. Stat. Right to be Right 1o jury Clear & Shall apply least
present convincing restrictive
environment
principle
Moataga: 72-5-315 Nos: siated T2-5-315(4) 72-5-315(d) T2-5-316(1) 72-5-316 71-5-320
Code Ann Entitled to be Entitled to jury If court satistied | Necessary to T2-5-430
present promote & protzet | 72-5-321
wellbeing 71-5-306
Nebtaska: 30-2615¢b) Not stated 30-2619(d) Not stated 302620 30-2620
Rev, St Entitled to be Clear & Necessary or
present convineing desirable as least
restrictive
l_ alternative




Conduct and Findings of Guardianship Proceedings

(As of statutory revisions December 31, 2012)

State Hearing Caonvenient Presence in Jurv Trial Standard of Regquired Findings | Tailored Order
it Court Progf

Nevada: 159.047 150.0535(2) 159.0335(1) Not sfated 158.055(1) 159,055 158.054(2)

Rey. Stat Video conference | Must attend, Clear & Evidence suflicient | Shall specify
ifcennotatiend | unless physician convineing proof | & guardian should | powers & duties
and in stzte or other qualified that guardianship | be appointed if imited

professional necessary capzcity
certifies
. condition & that
cannot attend, if
aftendance be
detrimental and if
inform of rights ;

New 464-4:5 Not stated 464-A28 Not stated 464-A:81V 464-A:1 464-A:1

Hampshire: Moust be present Beyond Only to extent 464-A:19(010(d)

Rev. Smt. Ann. umless excused ble doubt itated by 464-A.:25(I)

under provisions Individual’s
of this chapter functional limits

New Jersey: 3B:12-5 Not stated 3B:12-24.1(c) 3B:12-24 Not stated Not stated 3B:12-24.1(b)

Stat. Ann.; Shull ppear Mey be hed Court can

N.J. Rules urijess plaintiff £ | withour jury appaint limited

ct. eppointed unless demanded guardian
attorney certify * | by elleged
unable incapacitated

person

New Mexico: 45-5-303(C) 45-5-303() 45-5-303(F) 45-5-303(L) 45-5-303() 45-5-301.1 45-5-301.1

Stat, Ann Atthe location of | Shall be present | Upon requestof | Clear & ‘Only 2s necessary to | 45-5-304(c)
allaged 2t hearing petitioner or convineing promole and protect | 45-5.312
incapatitated alleged well being of the 45-5-303(A)(10)
person who is incapacitated person
unsbie to appear person
in court

Néw York: RLI1 £1.11 8111 B1.07(c) 8112 8102 LM
Mentz| Hyg. Law Atcourthouse or | Hearing must be Clear & Least restrictive
where person conducted in convincing form of intervention
resides presence of
person alleged to
be incapacitated
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Conduct and Findings of Guardianship Proccedings

{As of statutory revisions December 31, 2012)

State Bearin Coovenient FPresence in Jury Trial Staudard o7 Regulired Findings | Tailored Order
Laocation Court Proof
North Caroline: | 3541112 Net stated Mot siared 35A-1110 35A-1112(a) Mot siated 35A-1212
Gen. Stat Right, upon Clear, cogent & Clerk may order
request convincing limitcd
guardianship;
35A-1215(b)
Clerk my order
that ward retein
centain rights &
privileges
North Dakota: | 30.1-29-07(2) 30.1-28-03(8) | 30.1-28-03(7) | Not staied 30.129-7(2)(b) | 30.1-28-04(1)
Cent. Code 30.1-28-03(3) Atany other Must be present Clear & QOnly 10 exlent
locstioninhest | unless good convineing necessitated
interest of cause shown
roposed word
Ohio: 2111.02(¢) Not stated 2111.04(A)(2) Not stated 2111,02(c)(3) 2111.02(c)(5) 211L.02(B)(1)
Rev. Code Ann. Rightto be Clear & Evidence of feast Limited guardian
present eanvinelng restietive if in best interest
altsrnative may be
introduced and
Oklaboma: 30-3109 301-116(A) 303-106 Not stated 30-3-111 303112(B) 303-111(B)
Stat. Ann. tit. 30 Atsuchpleceos | Righttobe Clear & Court shall explain | Full orlimited
court directs present convincing reasons not to guardian.
imposc less
Testrictive
alternatives
Oregon: 125.080 Nol stated 125.080 Not stated 125.305 125300 115305
Rev. Stat. On petition or May appear in Clear & AS necessury in
moton if person or by convineing promote and protect
respondent counsel well-being of
objects protected person
Penasylvaain: 20-5511(a) 20-5511(a) 20-5511(2) 20-5511(z) 20-5511(2) Not stated 20.5302
Cons. Stat, Ann. Mey beheldat | Shall be present | Ifrequested Clear &
residencs unless would convincing
harm proposed
ward or out of
stale J_




Conduct-and Findings of Guardianship Proceedings

{As of statufory revisions Devernber 31, 2012)

State Henring Canvenient Presence in Jury Trial Standard of Required Findings | Tailored Cider
Locafion Courf Prool
Rhode Island: 33-15-5 Mot stated 33-15-5(1) Not stoted 33.15-5(3) 33154 33-154
Gen Laws Before probate Right te be Clear & Not appoint if needs | Guerdien makes
Jjudge of city preseat convincing can be met with decisions only in
where petition least restrictive areas where
was filed altemative person fecks
capacity
South Caroliva: | 62-5407(b) Not stated 62-5-303(h) Not stated 62-5-304(B) 62-5-304(4A) 62-5-416
Codc Ann, ‘Upon reccipt of Lntitied to be If court satisfied | Only to extent 62-5-312
petition, shall set present thet appointment | necassftated hy
date necessary mental and adaptive
limftations
South Dakota: 29A-5-308 29A-5-312 29A-5-312 29A-5-208 29A-5-312 29A-5-312 28A-5-312
Codified Lews Within 60 days Conveaient place | Shall attend Ertitled to Clear & Extent necessary to
Ann. of filing and at as court excepf for good | demand jury friel | convincing prevent neglect,
least 14 days determines cause abuse, or
before hearing exploitation
Tennessee: 34-3-106 Not steted 34-3-106(4) Nat siated 3d.1-126 34-1-127 34-3-107
Code Ana Right1o a Right to attend Clear & Aftimmative duty to | Shall enumerats
hearing convineing impose lenst powers rsmoved,
34-1-108 restrictive retains all other
More than 7, but powers
less than 60 days
after notice to
respondent or
GAL




Conduct and Findings of Guardianship Proceedings

[As of statutory revisions December 31. 2012)

State Hearing Convenient Presonee in Jury Triul Standard of Bequired Findings | Tailored Order
Locution Coort Proof
Texas: 685 652 £83 643 684 684 693
Prob. Code Ann. May be held at Mustbe present | Entitled on Clear & person is May appolnt full
any suitable unless ctdeems | request in convincing Incapacitzied, thatin | guardian if
location not not niecessary on | contested best interest to unable to care for
likely to have the secord proceeding appoint G, and that | self, manage
harmfil effect on 685 rights or property be | property, vote,
respondent Entitled on protected by uperate motor
request appointing a vehicle
guardian 693(b)
If Incks capacity
in some but not
2l areas, grant
limited powers
aad permit
respondent to
care for selfor
manage property
accarding o
ability
Utub: 75-5-302 Not stored 75-5-303(4) 75-5303(4) Not staled 75-5-304 75-5-304(2)
Cade Ann, Shall be present Necessary or Limitzd guerdian
desirable preferred
Yermont: 14-3068 14-3068(1) 14-3068(=) Nat stared 14-3068(f) 14-3065(1) 143069
Stet, Ann, it 14 Setting not likely | may atiznd Cleer & Respandent is in
16 have harmful convinting need of
effect on mental guardianship
and physical
heatlh
Virgiins IT.2-1004(A) 3722007 31.2-1007 372-1007 37.2-1007 37.2-1007 37.2-1009
Code Ann. Prompdy set time | Convenienl place | Entitled to be Entitled upon Clear & Exient necessary for | Neture end extent
and date present request convincing protestion; ct, of powers
consider listed
_ factors
Washiagton: 11.88.030 11.88.040(d) 11.88.040(4) 11.88.045(3) 11.88,045(3) 11.88.005 11.88.010(2)
Rev. Codc Ann, | Within 60 days May remove o Shali be present Clear & Minimum extent
of petition place of incing ¥
residence




p——

Conduct and Findin

of Guardianship Proceedines

(As of statutary revisions December 31, 2012)

r State Hearioe Convenlent Eresencein Jury Tl Stundard of | Required Findings | Tafiored Order
Location Conrt Proof
West Virginin: | 44A-2-9(x) 44A-2-9(b) 44A-2-9(c) 44A-2-5(c) 44A-2-9 444.-2-10(c) 444211
Code At convenient Shall not proceed | Not entitled Clear & Not beyond what is
place without guod convincing absolutely necessary
cause affidavit
Wisconsin: 54,44 54.42(6) 54.42(5) 54.42(2) 54.10(3)Xa) 54.46(1)(z) 5418
Stat. Ann, Shall hold at 54.44(3) If demanded 54.44(2) Tind if incompetent | Only exercise
place person may | 54.38(2)(a) Clear & or spendthrify; puwers as
atrend Petitoner shall convincing advanee planning Authorizad by
34.44(3) ensure zitends renders unnecessary | order; granted
L By telephone unless GAL powers are
.| specifies reasons necessary and are
in writing LEA
Wyoming: 31208 Not stated 3-1-205 3-2-103 3-2-104{2) 3-2-104(b) 3-1-106
Stat, Be present atany | May d d jury | Prepond Order states reasons | Least restrictive
hearing triel guardian necded & most
£ppropriaie order
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