STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1 Voice: (302) 739-3620
’ DOVER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM
DATE: April 30,2014
TO: All Members of the Delaware State Senate

and House of Representatives. .
-
FROM: Ms. Daniese McMullin-Powsx Irperson
State Council for Persons with Disabilities

RE: - H.B. 256 (Sexual Solicitation of Child)

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 256, which is
designed to facilitate prosecution of individuals who solicit a child to engage in a prohibited
sexual act. A “prohibited sexual act” is defined at Title 11 Del.C: §1100(7) as including a host
of activities ranging from intercourse to nudity and sexual contact. “Sexual contact” is defined
at Title 11 Del.C. §1161(f) and includes touching personal body parts either uncovered or
covered by clothing. There is an attached, modest fiscal note which predicts that only three (3)
persons would be imprisoned annually based on the legislation. This legislation was introduced
on March 13, 2014. It was released from the House Judiciary Committee on March 26.

Some of the pros and cons of the legislation are presented in the attached March 17,2014 News
Journal article. The Attorney General’s Office touts the advantages of mandatory sentencing
and disallowance of a “fantasy” defense. Defense Counsel counters that mandatory sentencing
demeans the role of Delaware’s judiciary and that overzealous undercover officers car press
individuals who otherwise have no intention of arranging an encounter.

The SCP is not taking a position on the legislation, but would like to share two (2) observations.

- First, consistent with the attached March 31, 2014 News Journal article, mandatory minimum
sentencing is becoming increasingly unpopular among the states.



Second, Delaware criminal law has historically acknowledged that older teens can consent to
some sexual acts. See. e.g., Title 11 Del.C. §§767 and 761. For example, §761 provides as
follows:
§761. Definitions generally applicable to sexual offenses.
... (k) A child who has not reached that child’s sixteenth birthday is deemed unable to
consent to a sexual act with a person more than 4 years older than said child. Children
who have not reached their twelfth birthday are deemed unable to consent to a sexual act
under any circumstances.

[emphasis supplied]

H.B. No. 256 departs from the “4 years older” approach in favor of a “2 years older” approach for
even 16-17 year olds (line 33). Thus, if a 20 year old college junior sends a phone message to a
17 year old college freshman girlfriend/boyfriend encouraging a tryst, a felony has been
committed. The same result occurs if an 18 year old high school senior sends the same message
to a 15 year old high school sophomore girlfriend/boyfriend. Reasonable persons may differ on
the prudence of criminalizing such conduct which could often occur among consenting teens and

young adults.

Thank you for your consideration and please contact SCPD if you have any questions regarding
our observations on the proposed legislation.

ect Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 256 sexual solicitation of child 4-30-14
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BILL:

SPONSOR: Representative Heffernan

DESCRIPTION: AN ACT TO AMEND TITLE 11 OF THE DELAWARE CODE RELATING TO THE

HOUSE BILL NO. 256

OFFENSES OF SEXUAL SOLICITATION OF A CHILD AND PROMOTING

SEXUAL SOLICITATION OF A CHILD.
ASSUMPTIONS:
1. This Act makes changes to the current Sexual Solicitation of a Child statute and increases the

penalties when a solicitor meets or attempts to meet in person with a child.

2. The Statistical Analysis Center (SAC) has reviewed this Act for potential bed-space impact on the
Department of Correction. Analyzing arrest and sentencing data, SAC estimates an impact is 3
DOC beds per year. Full bed impact will be realized within the first year of implementation.
3. The annual cost of housing a Level V inmate is approximately $8,000 for medical and food costs
only. The total cost per bed is $36,000 when all costs, such as staffing and utilities, are included.
4. The annual cost (medical and food) for housing 3 inmates is $24,000. The total cost (including
fixed costs, such as staffing and utilities) for 3 inmates is $108,000.
5. No inflation is assumed.
Cost:
Fiscal Year 2015 $24,000
Fiscal Year 2016 $24,000
Fiscal Year 2017 $24,000
Office of Controller General (Amounts are shown in whole dollars)

March 21, 2014

en:en
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Bill to strengthen state's child predator laws introduced

: Sean O’Sullivan, The News Journat ~ 10:49 p.m. EDT March 17, 2014
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A bill introduced in the General Assembly is set to strengthen the state's child sexual predator laws to make it
easier to convict offenders and keep them in prison longer.

: The measure, introduced last week by Kids Caucus co-chairs Rep. Debra Heffernan, D-Brandywine Hundred
(Photo: GARY EMEIGHITHENEWS  gauth, and Sen. Harris McDowell, D-Wilmington, would also fund a new investigator and a prosecutor in the
JOURNAL) . i
attorney general's Child Predator Unit.

Heffernan said the proposals came from an October retreat with Delaware prosecutors about how to better protect kids online. "it used to be you only had
{o worry about them walking through the park alone, now they are online and they can be solicited when they are sitting in their room at home," she said.

The measure, HB-258, both updates the existing statute to include new forms of online commmunication and increases penalties for predators who attempt

to meet with children after soliciting them online.

A key feature of the legislation, according to Deputy Attorney General Abigail Layton, is to take away the defense of "fantasy,” where an alleged predator
claims that their online solicitation was role-playing and that they never had any intention of following through on improper acts.

Layton said the state recently lost a child solicitation case in Kent County because the defendant made that very argument at trial and a jury acquitted

him.

She said the proposed law makes clear that the act of sexually soliciting a child — whether or not the recipient is an actual child or an undercover officer —
is a crime and no further overt action is required for a conviction.

Layton said the proposal seeks to raise the penalties if an alleged predator meets a child, they would face a mandatorf( two-year sentenceand up to 25

years in prison.

Under the current law, Layfon said "travelers" face no additional punishment and some convicted "travelers" have been sentenced of probation.

Defense attorney Joe Hurley, who won the acquittal in the Kent County case, said if the state and prosecutors frust Delaware judges, then there is no

need to increase the penalties and set a minimum mandatory sentence.

“No judge on the bench in Delaware would fail to recognize when someone ought o go to prison for two years for trying to mess with kids,” he said,
adding the proposed changes take discretion away from judges and further crowd state prisons.

Hurley said in the case where a man he represented was acquitted, the jury recognized from the evidence and testimony that the man had no intention of
ever touching z child and was engaging in fantasy. Hurley said the undercover officer in the case, posing as an underage child, tried again and again to -

arrange a meeting with the man but the man repeatedly made excuses to call them off.
"Actions speak louder than words," Hurley said, adding the appropriate decision was reached by the jury.

"The whole thing is baloney," said Huriey, adding the changes smell of politics.

The other change seeks to clarify that online solicitation can involve any electronic communication through a number of devices, including phones, and is

not limited to computers and email.

Heffernan said the bill has a good chance of passing. "l think that we will do whatever we can fo make sure we can protect Delaware children,” she said.

Sen. Greg Lavelle, R-Sharpley, said it is a difficult issue to be against "because fo oppose it implies you are somehow for this activity."

http://www.delawareonline.com/story/news/politics/2014/03/17/bill-to-strengthen-states-child-predator-la... 4/2/2014
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Contact Sean O'Sullivan at (302) 324-2777 or sosullivan@delawareonline.com or on Twitter @SeanGOSullivan
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