STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1 VoIcE: (302) 739-3820
Dover, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM
DATE: March 12, 2014
TO: Ms. Rita Landgraf, Cabinet Secretary

Mr. Stephen Groff, DMMA Director
Ms, Jane Gallivan, DDDS Director

s

Ms. Eddi Ashby, DDDS HCBS Wiaiver Manager

; i
ol
FROM: Daniese McMullin—Powe&i,\C Tff)/erson

State Council for Persons with Disabilities
RI: DDDS HCBS Waiver Renewal

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Developmental Disabilities Services” (DDIDS) application to
CMS for a §1915(¢c) Home and Community-Based Services Waiver. The DDDS forwarded a
notice to the Council and other agencies on February 28, 2014 that its draft waiver renewal was
available for review on its website. SCPD has the following observations based on the 153-page
version printed from the DDDS website.

1. SCPD is concerned with the truncated opportunity for comment. The “Public Input™ section
{(p. 8) recites that DDDS will publish notice of the renewal in the Register of Regulations and
establish a 30-day comment period. In contrast, no notice has appeared in the Register of
Regulations and the February 28 notice emailed to the SCPD offers only a 2-weeck comment
period since DDDS plans to submit its application during the week of March 10.  In practice,
DHSS submits its proposed waivers to the Register with at least a 30-day comment period.
Compare 17 Del. Reg. 156 (August 1, 2013); 17 DI Reg. 688 (January 1, 2014); and 17 DE Reg.
930 (March 1, 2014).

2. Delaware DHSS has included participant direction into its recent waiver initiatives, including
personal care/attendant services in both the “Pathways to Employment” waiver [17 DE Reg. 688
(January 1, 2014) and the Diamond State Health Plan Plus waiver [16 DE Reg. 1140 (May 1,
2013)]). CMS explicitly encourages states to include participant direction in their waivers:



CMS urges states to afford all watver participants the opportunity to direct their services.
Participant direction of services includes the participant exercising decision-making
authority over workers who provide services, a participant-managed budget or both.
CMS will confer the Independence Plus designation when the waiver evidences a strong
commitment to participant direction.

At 91. The first explicit objective for the DDDS waiver is to “(p)romote independence for
individuals enrolled in the waiver...”. At4.

In contrast, DDDS certifies (p. 90) that “(t)his waiver does not provide participant direction
opportunities.” This rejection of participant direction opportunities is reiterated throughout the

document. See, e.g., pp. 5, 41, and 43.

The rejection of participant direction opportunities is an anachronism and SCPD is extremely
concerned that the waiver does not provide participant direction opportunities.

3. The DDDS eligibility regulation [16 DE Admin Code 2100] includes individuals with brain
injury. In contrast, the waiver contains zero (0) references to brain injury. It explicitly covers
(p. 20) persons with intellectual developmental disability, autism spectrum disorder, and Prader
Willi Syndrome. This is for alarm, particularly among proponents of services for individuals
with brain injury who are being manifestly omitted from waiver coverage.

4. DDDS proposes (p. 20) no upper or maximum age limit for participants. However, although
the current waiver covers children ages 4 and up, DDDS proposes (pp. I and 20) to restrict
eligibility to children age 12 and older. This is objectionable and short-sighted for several

reasons.

A. Historically, DDDS has offered shared living/foster care for children with families with
special interest and expertise in caring for individuals with developmental disabilities. If
approved, DDDS could no longer pay for this service on behalf of children under age 12 with the
federally subsidized waiver funds.

B. The attached DDDS enabling statute [Title 29 Del.C. §7909A] imposes a “duty” to provide
“foster care placements”, “neighborhood homes”, and “supported living” without any exclusions
based on age. In the absence of a statutory authorization to discriminate based on age, DDDS
cannot limit its services to certain age groups without violating the Age Discrimination Act and
its implementing regulations. When the Division adopted a policy of excluding minors from its
group home system in the past, it was “prompted” to settle an HHS OCR complaint by rescinding
the policy. See attachments. Cf. attached OCR directive to Division of Public Health that
presumptive age limit for nursing home admission violates Age Discrimination Act and attached
DSAAPD letter to DFS successfully challenging age limit on foster parents based on Age
Discrimination Act.  If CMS approves the age restriction in the waiver, DDDS will still have to
provide residential and other waiver services to children under age 12. It will simply have to do

so with no federal Medicaid match.



C. The DDDS cnabling statute [§7909( c)(4)] requires DDDS to provide early intervention
services to children ages 0-3. Early intervention services under the DHSS implementation of
IDEA-Part C include a lengthy list of supports and services. See, e.g. Title 16 Del.C. §212.
Moreover, some children with developmental disabilities are eligible for IDEA-Part B at birth.
The Interagency Collaborative Team (ICT) {Title 14 Del.C. §3124] could prompt DDDS to
provide residential programming to such children. If the children are ineligible for the waiver
based on age, DDDS will have to provide residential services solely with state funds.

D. In the past, DDDS investigated systemic neglect of young children with developmental
disabilities in a nursing facility (Harbor Health). See attached News Journal articles. The
availability of waiver-funded residential options on an emergency basis would be an important
resource if such a situation recurred. If the Division “ties its hands” by excluding pre-teens from
the waiver, it loses capacity to address this type of situation.

5. Although the waiver document (p. 69) generally suggests that the “State does not impose a
limit on the amount of waiver services”, the State imposes (pp. 55-56) an absolute weekly cap of
forty (40) hours on supported living. The effect will be “creaming”, i.e., only individuals with
modest to mild needs will be able to live in supported apartiments or their own homes since
support services are capped. Perhaps this is why DDDS projects 825 waiver participants in
group homes and only 30 participants in supported living in the first year of implementation.

See pp. 148-149. The absolute cap on supported living undermines “choice” and the recently
published CMS policy preference for provision of waiver services in integrated settings [79 Fed.
Reg. 2948 (January 16, 2014)]. The revised CMS regulation |42 C.F.R. 441.745; 79 Fed Reg at
3038] recites that “a State may not limit access to services based upon....the cost of services.”

6. The waiver document recites that shared living providers offer residential habilitation services
and “are paid at the Medicaid rate for the hours of support they provide up to a maximum of the
support hours indicated by the member’s ICAP score.” Atp. 139. It is unclear if there is an
absolute cap on payment under the ICAP system. If there is a cap, this may limit “choice” and
the ability of high-need individuals to avoid institutional placement.

7. The waiver document (p. 59} contains the following description of neighborhood group
homes: “Each resident must have their own bedroom unless they express a preference to share a
room”. This is of questionable accuracy. The DDDS neighborhood regulation [16 DE Admin
Code 3310, §8.0] does not contain such a standard. Parenthetically, private rooms must be an
available option in waivers based on a participant’s choice. See 79 Fed Reg at 2964.

8. The waiver document authorizes relatives to serve as providers of both “shared living” and
“supported living” services. See pp. 2, 55-56 and 61. The CMS templates allows the State to
authorize “guardians” to serve as providers as well. Id. However, DHSS has rejected this
option. Id. This is unfortunate for several reasons.

A. Other DHSS programs do not bar provision of services by guardians. DDDS has suggested
that, in the common situation in which parents are co-guardians of an adult child, a Chancery
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Court petition could be filed to remove one parent as guardian so the “removed” parent could
qualify as a waiver service provider. This is a rather byzantine approach.

B. DDDS has experienced great difficulty in promoting relatives to petition for guardianship
when necessary. The exclusion of guardians from serving as waiver providers will simply
provide an additional disincentive to relatives considering pursuit of guardianship.

C. One of the purposes of the waiver is to “promote the engagement of family ...supports
whenever possible.” At p. 4. This objective is undermined by the ban on guardian providers.

9, SCPD believes DDDS has approved a parent to serve as a prevocational service provider.
The waiver document would apparently disallow any relative from serving as a prevocational
provider since the “check-off” for relatives is blank. See p. 43. Likewise, a relative could not

provide individual supported employment. See p. 49.

10. The qualifications for a DDDS case manager are “meager”. See p. 70. A high school
diploma is not even necessary.

11. Although there is one outlier reference to diversion from a nursing facility, the waiver
generally adopts an ICF/IID level of care standard. See pp. 3, 20, 31, and 147. Since some
waiver participants could lack an intellectual disability (e.g. DDDS autism eligibility regulation
does not require intellectual deficit), the State could consider multiple level of care settings for
inclusion in the waiver. For example, the attached December, 2013 DDDS census report lists 37

DDDS clients in nursing homes.

12. The waiver document contains multiple recitals that the waiver will limit services to
participants to those “not otherwise available to the individual through a local educational agency
under the Individuals with Disabilities Education Act (IDEA)...”. Seepp. 7, 47, and 49. This
may contravene federal law. See attachments. See also 34 C.F.R. §303.222.

13. The section on restraints (pp. 100 and 103) is not entirely accurate. [t recites that the sole
standard applied by providers is “Mandt” protocols which limit personal restraints to “the one
and two person side body hug and the one and two arm supporting technique.” In practice,
DDDS has recently authorized some providers (e.g. AdvoServ) to use non-Mandt approved
“supine” restraint.

14. The description of case manager activities in connection with ELP development (pp. 71-72)
appear to be either inflated or hortatory. The document describes robust pre-planning activities
beginning months prior to the actual ELP meeting,

15. The waiver previously included reporting to CMS on the offer of choice between institutional
and waiver services. DDDS proposes to delete the reporting while continuing to “track” data.
See pp. 2 and 6. This is unfortunate since the election is “key” to a central purpose of the
waivet, i.e., to divert individuals from institutions. It would be preferable to maintain data
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reporting to CMS in this context.

16. CMS requires the State to project the number of participants in the waiver. See 42 C.F.R.
441.745 amended by 79 Fed Reg. 2948, 3038 (January 16, 2014). The reported authorized
number of participants in the waiver may be too low. In year 1, DDDS envisions 1,000
participants. See pp. 22-23 and 147. SCPD assumes this covers the period from July I, 2014 to
June 30, 2015. In contrast, the attached DDDS December, 2013 monthly census report lists 992
clients already receiving community-based residential services. SCPD suspects this number will
exceed 1,000 prior to the inception of the waiver.

[7. The waiver contains “quality” measures which focus on “safety” and absence of
abuse/neglect. See pp. 112-119. The waiver would benefit from some measures assessing
satisfaction with services and quality of life.

18. DHSS may need to amend its HCBS waiver standards to include safeguards related to leases
and protection from eviction. See 42 C.F.R. §441.530 [revised by 79 Fed. Reg. 3032 (January
16, 2014)] and commentary at 79 Fed Reg. 2960-61.

19. The waiver document (p. 25) contains a countable income cap of 250% of the SSI Federal
Benefit Rate (FBR). The State could have elected a “300%” standard. SCPD encourages
adoption of the higher benchmark.

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations on the DDDS HCBS waiver.

cc: The Honorable Melanie Smith
The Honorable Debra Heffernan
Ms. Marie Nonnenmacher
Ms. Chris Long
Mzr. Brian Hartman, Esq. .
Mr. Terry Olson, The Arc of Delaware
Ms. Teresa Avery, Autism Delaware
Ms. Sharon Lyons, BIAD
Mr. Tony Horstman, DDDS Advisory Council
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
DDDS/HCBS waiver comments 3-12-34



Renewal of the DDDS Home and Community Based Waiver
RENEWAL APPLICATION NOW AVAILABLE FOR REVIEW

The Home and COmnﬁunEty Based Waiver program allows the Division of Developmental
Disability services to offer community based services to individuals with intellectuai disabilities

in lieu of institutional services.

The renewal application for the DDDS Medicaid Home and Community Based Waiver is now

posted on the DDDS website at the following link:

http://dhss.delaware.gov/dhss/ddds/renewal medicaidwaiver.htmi

Public Meetings will be held during the week of March 3", The dates and locations of the
meetings are listed below and are published on the DDDS website at the link for the Waiver
Renewal Application. Copiés of the application are also available for view at the Fox Run Office ‘
in Bear, the Woodbrook Office at 1056 S Governor’s Ave in Dover and the Stockley Center
Community Services Administrative Office in Georgetown. The application will be submitted to
CMS at the conclusion of the public hearings not later than the end of the week of March 10

This notice is to alert you to SAVE THE DATE.

New Castle County Public Meeting

Date: - March 3, 2014
Time: dp.m.—6pm.
Location: DDDS Fox Run Site

2540 Wrangle Hill Road
Bear, DE 19701

Large Training Room
302.836.2100

Sussex Couhgg Public Meeting

Date: March 4, 2014
Time: 4 p:m. -6 p.m. )
Location: Georgetown Public Library

123 Pine Street
Georgetown, DE 19947
Large Meeting Room
302.856.7958

Kent CountyPublic Meeting

Date: March 6, 2014
Time: 4:30 p.m. —6 p.m..
Location: Dover Public Library

. 35 Loockerman Plaza
Dover, DE 19901
Multi-Purpose Room “B”
302.736.5025



Title 29 Pagelof1

§ 7909A Division of Developmental Disabilities Services,
(a) There is hereby established the Division of Developmental Disabilities Services under
the direction and control of the Secretary of the Deparbment of Health and Social Services.

(b) The mission of the Division of Developmental Disabilities Services is to provide services
and supports to individuals with developmental disabilities and their families which enable
them to make informed choices that lead to an improved quality of life and meaningful '
participation in their communities. :
(c¢) The Division of Developmental Disabilities Services shall have the following powers and -
duties:
(1) Provide community-based services including family supports, advocacy, foster care
placements, respite, neighborhood homes, supported living, vocational and supported
employment opportunities and day habilitation services;
(2) Provide case management, nursing, behavioral services, therapy and other
professional supports needed to assist individuals in achieving their goal(s);

(3) Provide early intervention services to families so as to prevent or minimize
developmental delays in children at risk who are ages 0-3; and
(4) Provide intermediate care facﬂ1ty residential services.

(d) The Division of Developmental Disabilities Services shall ensure the investigation of
complaints of abuse, neglect, mistreatment and financial exploitation. Such investigations
may be in coordination with the Attorney General's Office, law enforcement or other -

appropriate agencies. _
(e) The Division of Developmental Disabilities Services shall be authorized to promulgate

rules and regulations to implement this statute.
60 Del. Laws, c. 677, § 2; 73 Del. Laws, c. 97, § 6[5]; 78 Del. Laws, c. 179, § 315.;

http://delcode.delaware.gov/title29/0079/sc01/index.shtml 3/8/2014
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‘Hon-discrimination on the basis of

‘periodi¢ reports sent td you.

“(215) 596-6173.

w | "
DEPARTMENT OF HEALTH AND HUMAN SERVICES
REGION 111
3635 MARKET STREET
PRILADELPHIA, PENNSYLVANIA

—

DF_F!CE OF THE SECRETARY
GFFICE POR CIVIL RIGHTS

MAILING ADDRESS:
F.O,.BOX 13718 '
PHILADELPMHIA
PENNSYLVANRNIA 19108

Our Reference: . 03863006 DEC -, 2 1935

‘Mr. Brian J. Hartman
Disabilities Law Program
Community Legal Aid Society, Inc.
913 Washington Street _
Wilmington, Delaware 19801

Dear Mr. Hartman:

On November 24, 1986, we teceived your request to withdraw your

-complaint against the Deparmment of Health and Social Services

(DHS). Specifically, your complaint related to group-home services
for mentally retarded persons under age eighteen under the authority
of the Age Discrimination Act of 1975 and its implementing Regulation,

45 CFR Part 91.
It is our understanding that the assurances outlined in the agency}s

Hovember 12, 1986 letter to vou, satisfactorily resolve the issues

relating to the complaint. The agency has provided its policy of
age and its assurance that it does

ot exclude the participat
Zroup-home services. In addition, the agency will provide you with

periodic reports, within the next year, regarding its clients under

.age eighteen,

We have informed DHS that our office will require copies of all =~
-These submissions will be due to us
We have also advised the
sparity in the age of
plaint for a formal

at the same time as they are sent to you.
agency that if the information indicates di
the clients served, we may re-open your. com
investigation.

We do appreciate your efforts in resolving this compiaint informally
and we are hopeful that the agency will continue to be cooperative
in adhering to their assurances. If you have any questions, please
contact Ms. Barbara Banks, Director, Investigations Division, at

Sincerely yohrs,
Hone 7
" Paul F. Cushing
. . Regional Manager




STATE OF DELAWARE
DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF MENTAL RETARDATION
502 SIVER LAKE BOULEVARD

RoBaINS BUILGING '
DoveR, DELAWARE 19901 -TELEPHONE; (302) 736 - 4386

OFFICE OF THE
DIRECTOR

November 12, 1986

Brian J. Harﬁman,'Esquire
Community- Legal Aid 5001ety, Inc.
913 Washington Strest

Wilmington, DE 19801

Re: Residential Services for Mentally Retarded Minors

Dear Brian:

This is to confirm that the Department of Health and Sccial Services,

Division of Mental Retardation (DMR) does not now, nor has it, violated -
45 C.F.R. Part 20 in DMR's prov1s;on of community-kbased residential serv1ces.

Enclosed is a copy of a memorandum circulated to the Intake Committee

This memorandum confirms our policy of

at DMR, dated September 19, 1986.
nondiscrimination.

The DMR Intake Committee will actively consider .., . .ﬁ? -. for place-
ment 1n 4 group home setting consistent with_his nee;" DMR is not compelled

by this’ letter, however, to determine that - *is an appropriate
cand1date for adm1551on to a group Home.

,'ral’-!;J

T : i ~wize will continue to be actlvely considered as one of & group
of prloxlty candldateb for a communlty placement commensurate w1th ‘f_””_s_dq

‘needs.,

Within one month of the date of this letter DMR will forward to you the
following non-identifying information: the total number of non~adults presently
in DMR ICF/MR and neighborhood group home settings, spec1fy1ng dates of birth

and identity of group home in which each such non-adult res;des.

Finally, within slx months and one year from the provision of the above

data, DMR will forward to you the following non-identifying information:

adults applylng for placement in DMR ICF/MR

a. the total numker of non-
in the preceding six months; specifying dates

~and neighborhood group homes withi
of birth and action taken on each application;
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Hartman, Esquire

12, 1988 Page 2

b. the total number of non-adults in DMR ICF/MR and neighborhood
group homes as of the respective dates, specifying dates of birth and identity
©of group home in which each such non-adult resides. _

The terms of this letter are condltlonal upen your withdrawing the complaint
"in this matter.

Should there Le material noncompliance with the representations in this
letter, DMR understands that the complaint may be reopened until August 24,
and that DMR wailves its right to have such complaint heard in the first instance

at the federal mediator level.

1988,

Very truly yours,
. Y .
’.9’ oS0
. r,jf]a’ ,_'i.-r’f /Lﬂ/ -
fﬂ‘;zgimas Pledgie, Ph. D'jq/

Director, Division of Mental Retardat*on

(

TP:bwr
Enclosufe

Susan Kirk-Ryan
Paul Cushing
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‘Dear Mr. Harvey:

" in the United States shall, on the basig of age, Dbe excluded from

it

. . ) o - .

DEPARTMENT OF HEALTH AND HUMAN SERVICES \{ OCl 18 lusd
BLOION 1 g

2636 MARKET BTRELT ‘ e e -

PHILADELFHIA, PENNSYLVANIA . i ) Otlice of Heolth Faclit

ofFyBe 1 Eeuilicy

GFrFICE FOB CIVIL mIGH

v - . T MAILING ADODNKER!

- - . . - - = .
T ) . PO, BOX 13714
PHILADELPFMIA

PEMNMNBYLVAHIA 10181

¥r. James E. Harvey
Director . "
Delaware Department of Health and

Social Services

Division of Public Health

Office of Health Facilities Licensing

~ and Certification
3000 Newport Gap Pike -

Wilmingten, -Delaware 19808

-~

The Office for Civil Rights has completed its review-of Delaware's
Nursing. Home Regulations for Skilled Care. Our analysis of the
State's Regulations. and determination regarding the Age Discrimi- -
nation Act of 1975 and Section 504 of the Rehabilitation Act of

1973 are as follows:
Section 57.3 - General Requirements

57.3 - Bn institution shall not admit any persén
under the age of fifteen (15) years of age as a
patient unless approved by the State Board of

Health.

Analysis

The Age Discrimination Act of 1975 and its implementing Regulation
at 45 CFR Part 91, Subpart B Section 91.11(a) states that “No person
participation in, be denied the benefits of, or be subjected to
discrimination under, any prodram or activity receiving Federal! '
financial assistance". Further, Section 91.11(b)(1) and (2) prohibits
a.recipient from using age distinctions which have the effect, on

the basis of age, of excluding individuals from, or denying them

the benefits of, or subjecting them to discrimination, under a
program or activity receiving Federal financial .assistance; denying

or limiting individuals in their opportunity to participate in any

Federally assisted program.

0CT 111



-criterion.

Page 2 ~ Jamet E. Harvey

A recipient is permitted to take an action prohibited by Section 91.11

only if the action reasonably takes into account age ac & fmctor
hecessary to the normal operation or the achievement of any statutory

. objective of a program or sctivity.

Determination

It 15 our preliminary determination that Section 57.3 of the State'g
Regulations violates the Age Discrimination Act of 1975 and 45 CER.

. Part 81 subpart B Section 61.11.

Unless the State Agency can show that its age distinction is necessary

to the normal operation of a nursing home or the achievement of a
statutory objective, the age distinction must be removed. Please refer

to 45 CFR Sections 91.13, 91.14 and 91.15.

- L N i E i . t . [ . . .
It is my understanding that the State Board of Health may, on a case-by-
case basis, consider an application for admissipn to a nursing home from
someone under the age of fifteen. However, if the applicant's age and
not the medical condition is the reason for this case-by-case review,

then it is probable that this action viclates the Age Discrimination -

-Act.

Remedy

If your age distinction does not meet the criteria set forth at 45 CFR
Sections 91.13 and 91.14, you may veluntarily resolve this deficiency

by deleting from your Nursing Home Regulations any reference te an age
You may -also notify the public as well as all skilled care

nursing facilities of this change in policy.
.Section 57.8 ~ Services to Patients

57.809 Mental Illness ) .
A. Patients who are, or become, mentally ill and

who may be harmful to themselves or others, shall .
not be admitted or retained in a nursing home.

2nalysis

Section 504 of the Rehabilitation h&fdbf'1@73méha‘iis”imblémehtihg“'"
Regulation 45 CFR Part 84 prohibit discrimination on the basis of-
handicap in any program or activity receiving Federal financial
assistance. Secticn 84.3 of 45 CFR defines a handicapped person as
one who (1) has a physical or mental impairment which substantially
limits one or more major life activities; (2) has a record of such
ap impairment; or (3) is regarded as having such an impairment.
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- Hompea For:purpose (of -admission :to- & nursing home

 services that are normally provided.

FPagr 3 - James E. Harvey

Specifically 45 CFR Seclion 84.4 provides thot no gualified handicapped
person .shall, on the basis of handicap, be excluded from participation
in, be denied the benefits of, or otherwise be subjected to discrimi-
nation under any program or. activ1ty which receives or bencfits from

Federal financial assistancc.

" The State Agency may not, solely by reason of thc presence or history

of handicapping condition (mental illness), deny admission to a nursing
a facility must admit

one who is a gualified handicapped person, i.e., meets the essential
eligibility criteria and reguires the same type of medical or related

Thus, Section 504 prohibits re-
c1picnts from categorically excluding persons with mental 1mpa1rments
is spcc1f1ed in the State's Regulations at 57.809. -

-

as

43 ek FRCLIOI L Lo io

However, a recipient may take into account the behavioral manifestations

of the mental impairment in determining whether one is a qualified handi-
If the manifestations are such that the person no

.-

capped individual.
longer meets the basic eligibility requirements for the receipt of

services or cause substantial interference with the operation of the
program {be harmful to self or others) the condition may be taken
into consideration.

Conditions such as Alzheimers Disease may be considered a mental
impairment under the definition ef handicapping condition; however
the presence of this condition and its manifestations may in no way
render one ineligible for the receipt of Services normally provided.

However, if there is adherence to State Regulations, one with this
disezse may not be admitted nor retained in a nursing home, which

could viclate 45 CFR Part 84.

Determination

It 15 our preliminary determlnatxon based upon the preceding discussion,
that Section 57.809 as written violates Section 504 of the Rehabllltatlon

Act and its implementing Regulation 45 CFR Section 84.4 and Section 84.52
(a)(1).

Remedz '

' In order to voluntarily resolve this deéficiency, wé suggest you

delete “who are, or become mentally ill and" from the paragraph at
57.808A. Please disseminate the revisions to the public, referral

sources and the State's skilled care facilities.

For your reference, we have enclosed a copy of each of the pertinent

Regulations.
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Plesse advise us of your plans to correct these deficiencies. We

would appreciate a response by November 12,

-1f you need tcchnical assistance or if you should have any comments or
guestions,. please contact Ms. Barbarsa Banks, Director, lnvestigations

bivision, at (215) 596-6173.
We ap#?e;iate your continuous cooperation.

DA oA vl L BV L S L

Losdp.. o pLlgnlos af ALGiREdell Wl i
Slnccrely yours,

' . ._Paul F. Cushing, Regignal Manager

' - 0ffice for Civil Riglits ..
[T S T T — e ewe P T - Region III e L e e e e emtan
Enciosures -
- ro

. - ’ . “j"'\_ q

1965. . . : ‘e
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- STATE OF DELAWARE
Dt pARTMINT OF JUSTICE
Statt rrics Bruping _
820 N, FrineH STRif1, B1H Froor

Cnamies M Omiwaiy 1
Afrernty Gintwag WV MINGTON, DELAW ARE 19801

571-2¢

hweeet Daags

July 8, 1986

Mr. Paul F. Cushing

Regional Manager

Office for Civil Rights

Region III :

P.0QO. Box 13716 : -

Philadelphia, PA 19101 '

Delaware's Nursing Home Regulations for Skilled Care

Re:

Dear Mr. Cushing:
Please be advised that effective June 1, 1986, Sections.
57.809 .and 57.3 of Delaware's Nursing Home Regulations for
Skilled Care have been deleted. Notice of this deletion is being
sent to all licensed providers. I have enclosed a copy of the ’

May 2, 1986 minutes for your information.

As I have breviouslyiadvised your office,'it remains the
position of the Delaware State Beoard of Health that there has

been no discrimination based on age or mental illness and that
these sections were promulgated to assist in the appropriate care
and placement of clients. The Board has determined that these

needs can be met through inspections by Health Facilities
Licensing and Certification.

If you have any further. questions, please contact me.

' Véf§ﬁ§ruly yours,
— ;;J(UT_N;:_;y}JWJf e e L
. - (E,':/:_,'_L 2o g // - f:/,"-—'!,(»."_)*-ﬁ
~-. Patricia M. Furlong '-:>;4
Deputy Attorney General

PMF/rd

Encl.
Xc: Hon. Thomas P. Eichler, Secretary

Lyman J. QOlsen, M.D.
~James E. Harvey

ey

ey
A4



DELAWARE HEALTH
AND SOCIAL SERVICES

DIVISION OF SERVIEES FOR AGING AND
ALLLTS. WITH PHYS:TCAI;»E]S.ﬁB"'l'l:'.-L"!_‘:iE:? ’

MEMORANDUM

DATE: Jannary 8, 2014

TO: Ms. Blizabeth Timm,
' Division of Family Services

FROM:  William Lové, Dirsctor ") WO,

RE; 17 DEReg;: 608 (DFS$ Proposed Child Placing Agency Regulatios)

The :niw;sion—of Serviees for Aging.and Adults with Pliysical Disabilities (DSAAPD)
revieyed the proposed regulations regarding the ;D&ﬂﬂcwfe'Re'g_f.wfmme-ntsﬁ;rﬁhﬂd
FPlacing Agengies as prblished 4s 17 DE Rey, 608 in the Decetnber 1,2013,.issue of the

Register of Regulations. DSAAPD is eoticerned-regardy ng:

» §95,1: alicensee sholl vegitive that a Joster parent applicant or approved ﬁz-ster

,p;’rf"-ienr.is-bameﬁq;;z:;twezggzépﬁe-:;(ﬁjjl_yz’zéf‘s and Sixty-five(53) years of age,

and

¢ §95.1.%: alicensee may, at bis or her ovn.discretion, malke exceptionsio the
ﬂﬁwe'létfgulaxiqn W}fém‘ ifsfze.riiaemg_qe dpciments that the health, safety and well-
being ofa thild would nor be endangered. .

A from

orher-ape: 1 alvg believe the agé fimitmiay be.

iy

remove.the age limit. B

atring an applicant from becoming an approved foster parent

th, ﬁ:ghe_Feég;ai Age .Disbﬁizn?ﬁafiprj.ﬁ_gi-.,l_ recomment the regulations

* shonld be based on afi assessment which inclndes erfteria spécific 1o placenent
the-child and notbased onan-arbitiary ape Himit of 65,

Thank yeu for the opportmity to comment,

ce: Ms. Vigky Kélly, DSCYF
Mer. Brian Posey, AARP
Mz, Brian Hartiman, Esq., CLASI
Ms. Daniese McMullin-Powell, DMMA
‘Ms. Pat Maichle, DDC
Ms. Jeanne Nutter, AARP

needs of

1907 N. DURCHT HWY, < REW SASTLE « DELAWARE » 19720 + TELEPHONE: (302 255-05080
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KNOW ABOUT THE FEDERAL LAW
THAT PROTECTS AGAINST AGE

The Office for Givil Rights-(OBRY, at'the LS. Departtment of Healih arié Human Bérvices
{HHS), ensures that entitles fhatirecélve federdl financial-a8sistancé comply with this few.

The Age: Discrirnlfiation Apt: ‘bortalns, cartain ekceptions that aliow; under Hmited
clfournstanees, thé usetof sgk: HistincTionsg.or factors ether than age.. For example, the
Age Discilmingtion Act does:not-apply to'en age distinction- contained A & Federal, State
" prLogalstatute or: wrdinance adopted by:an-elected, generédl pUprse ieg:slatwe budy
that: provides-any benefits or assistance/to persons based oh age; establishes ariteria for
paticipakion in age-related terms; or-describes Ttended berieficiaries or target groups in

ageﬁre]at.ed terms.

e a.

[
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How to file a complaint of discrimination
with the Office for Givil Righits-{OER)

IFyou befievethat yotor.someone elsehas been distriminaled
‘agalnst:because of-age by an-entity, recelving: fingnclal
assistance from. HHSI you or your légal representative may
file-a-complaint with, QGR. Gomplalats must i fiied within
180 days from-the dafe.of the dliieget! discriminafion,

You may send a Written complalnt-or, you may complete and
send OCR ihe Compldint Form-avatiable on ourweébpage at
wwhhs.gdviocr. The camiplaint form is afso'avallable on
ourwebpageina number of other languages under the
Clvil Rights-Infarmiation in Other Languages section.

Thefollowinginformatien must be fhcludéd:

Yourname, address and. telephone number.

_ You must:slgn your name on everytmng you writé.
If you file-s complaint.on someone’s behalf —
2.g..spause, friend, tlient, .gte. — inolude your
name, atidress, telephone rmber, and statement

of your relaticmshlp o that persun.
Name and address-of the institutlon. or agency
you befjeve discriminatad,

When, how.and why you believe dlscnm!natlcm
oecurred.

. Anyﬂther-re‘reuaﬁt informatlon.

For-more information, visit us at: www.hhs.gov/oer

U.S. Departmént of Heanh & Human Services.Office for Civif Rights

(f you- mail the complaint, be.sure'to send it to the
attention 6f the regionl #nanager-at the appropriste
©CR reglondl-office. OCR has ten regional offices and
ezch Fegional office covers spetific states, Complaints
may-alsp be mailed to OCR Headquarters at the

“follewlng.addfess:

Office for Gvil Rights.
11.8. Department of Health and.Human Services

200 Thilependesice Avenye, SW,

HH.H. Bulllding, Room.508-F
Washlngten, 0.0, 20201

To-ledfw mores
Visit-us onfine at www.hhs, govlocr

Gall-us tall-free af 1-800-358-1618
Emall us: octmall@iths.goy
TDD: $<800-537-7697

Language assistance senfices-for OCR matters are
ayailable -and provided free f charge, OCR services
are-actessible to-persors with disabilltfes. ,

www.fihs.gov/oey
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Harbor Healthcare settles U.S., Del. lawsuit

‘The United States and Delaware reached a
$150,000 settlement with Harbor Healtheare and Re-
%~ habilitation Center in Lewes related to allegations

| “thatcaré Provided to children froni 1998 through 1999
was inadequate. US. Attorney for Delaware Coim F
Connolly and Delaware Attorney General M. Jane
Brady alleged Harbor submitted false claims to the
government for payment since much of the care of a
number of severely disabled children was inade-
quate. The government also alleged the center was
understaffed and not properly frained. A Iump sum
of $120,000 in the settlement will be paid to the £0V-
ernment and a $30,000 fund will be used to help Har-

x| Dbor’s current patients. Harbor also is required to
| agree fo have'a neutral consultant monitor inspect

the facility and report on its compliance. The moni-
tor will cost Harbor as thuch as $125,000.
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care yets

overhaul

Guidelines geared to kids

By KIM DOUGLASS
Stalf reporler

Delaware’s new rules
governing how chronically
ilt children shouid be cared
for in nursing homes could
be in place this year.

But the riles prompied
by the deaths.of several
children in a Lewes-area
nursing home in the late
1080s could be moot once
they are reviewed and-

. adopted.-

Long-term care facili-
ties in the state are de-

. signed primarity for adults,

and state officials said they
know of only about one or
two children being cared
for in a Delaware nursing
home. .

Most chronically il
Delaware children are
being treated at home or

out of state, and virtually dren.

all of them are covered -
under Medicaid, said Phil
Soule, the state’s Medicaid
direcion

Private insurance often
will not cover such long-
term care, and few families
could afford.the expenses,
he gaid. .

Yrene Waldron of the
Delaware Health Care Fa-
cilities - Association said
that's unlikely to change, in
part because caring for.
chronically il children is
very expensive.

“T know of no facility
that's going to accept pedi-
atric patients,” she said.
“The reimbursement for
these types of clients js not
commensurate with the
cost of providing care.”

Waldron said the new

" regulations make sense,

but could make it even less
likely that & nursing home
would get into the business
of longterm care for chil-
dren. .
In part, that's becaus
the rules call for staff with
specialties that are hard to
find in Delaware, Waldron
said. )
But Sen. Robert Mar-
shall, D-Wilmington West,

The rules call for
.such things as
appropriately sized
medical equipment
and adequate, clean
clothing for the
children, who might
suffer from severe
injuries, birth defects
or diseases.

an advocate for nursing-
home reform, said the rules
are ‘important because
some Delaware facilities
cotld decide to go into the
business of caring for chil-

The rules call for such
things as appropriately
sized medical equipment
and adequate, clean cloth-
ing for the children, who
might suffer from severe
injuries, birth defects or
diseases. .

The rules were drafted
by the Division of Long-
Term Care Residents Pro-

tection, and will be pre- .

sented to the public for

review durinig a hearing -

early this yean

Carey Slagle’s son is

ameong those being cared
for in a bome setting,

He was severely injured
in a traffic accident about
10 years ago when he was
23 months old, and has
been a resident of a
Delaware mxrsing home for
most of his Iife. :

But that facility is try-
ing to get out of the busi-
ness of caring for children

and urged Slagle to finda | .

new setting for her son, she

said.

The 30-year-old Middle-
town woman lives in a
trajler and has two other

Sep RULES - B2
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Long-term care for kids édjusted
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FROM PAGE B1

“You can't run a fac

New Jersey, which is designed ciently with 15 kids

Voorhees Pediatric Facility in

{1ty effi-

,” he said.

children and could not care fc;r

her son at home, stie said.

Del

~Joung,

id money, Soule said.
That facility has a waiting
list, he said.

$500,000 2 year per child in Med-
and he has 1cal

for children, It costs on average

A Bear nurse agreed. o take

him into her home,

patients at the Harbor
- Rl

Health,

been in good hands thers, Slagle

said.

Center in Lewes hetwean April

aril

cility was o

That

iorcitizens, but gperated 2 pedi-
airie wing throen

Soule’s office also pays for 190
sick Delaware children being 18

cared for at home. Their ex-
Soule said.

by-

The nursing home tock care penses var i '
_ y, but it generall
of her son medically, she said. costs less than it wougld if theg

But “the kids would be in their were being treated at Voorhees,

Slagle is glad for the new
rules governing how children
such as her son are cared for

rooms for hours at a time

themselves,”

»Reach Kim Douglass 5t 324-2895 or

kdotglass@delawareonling.com.

Jhis year,

cause of the Hmited number of

Eight Delawareans vounger localchildren who need tobe in-

Her son sometimes was not Delaware facility comparable to
ﬂ.1a.n 2larebeingcaredforinthe stitutionalized, Soule said.

hathed _for days at a time, she #he one at Voorhees fo thrive be-

said.
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(31 Del. C. 520) provides for judﬁciai
In order to have a review of the

The Delaware Code
a noetice of appeal must be

review of hearing decisions.

decision expressed below in Court,
filed with the clerkx (Prothonotary) of the Superior Court

within 30 days of the date of the decision. An appeal may
Readers are directed to

result in a reversal of the decisiom. _
notify the DSS Hearing Office, P.O. Box 906, New Castle, DE 18720 of any
formal errors in the text so  that corrections may be made.

DELAWARE DEPARTMENT OF HEALTH AND SOCIAL SERVICES
DIVISION OF SOCIAL SERVICES

DCIS No.:

In re: .- e
. G ; 5000703852

A 7. Gy, a minor

Marybeth Putnick, Disabilities Law Program, Community Legal .

Appearances:
: 'Aid Society, Inc., Counsel for the Claimant
-+, Claimant's Parent, Witness
.Donna ‘Carroll, Clinical Social Worker, Brandywzne School
District, Witness , e _
Jemnnifer Gimler Brady, Counsel for the First State Health
Plan ) L
Tricia Strusowski, R.N., First State Health Plan, Witness
Libby Walker, R.N., Supervisor, Pre- Certlflcatlon
Departmant First State Health Plan, Witness®
T
A G (sometimes herelnafter the “claimant"),_thfough counsel
. opposes a March 16, 2000 decision of the First

and her parent A - - .
State Health Plan (sometlmes "Flrst State") to deny a request for in-home

speech therapy.

First State contends that it is a respon51b111ty of the clalmant‘s school
district to provide speech therapy serv1ces and not a respon51blllty of

the First State Health Plan.

The claimant contends that speecﬁ therapy is medically necessary for her,

that First State is obligated to arrange for medically necessary covered
that her doctors have .expressly

services under the Medicaid Program,
and that First State may not lawfully

prescribed speech therapy at home,
deny her claim for speech therapy services on grounds that  the serv;ces

are part of the individualized educatlon plan developed by hexr school

s

! Phomas Mannis, M.D., the Medical Dlrector for the First State HEealth Plan also.

attended this hearing.



' funded Chronic Renal Diseases

- Act.

II

ate denied requests for speech
speech therapy for the conditiocn
and because the therapy
[Exhibit #

«n November and December 1899 First St
therapy for the claimant on grounds that "

of developmental delays.is not a covered benefit”
vis already being provided through [the claimant's] school.”

2]

On December 8, 1999,

First State affirmed t
a

following an appeal to Christiana Care Health Plans,

e denial on grounds that "the therapy is not
By notice

ddition fto the school based therapy."
[Exhibit #

‘medically necessary in _
hristiana Care reaffirmed the decision.

dated March 16, 2060, C

2]
On March 29, 2OOQ AQ“'Lﬂ_;:_u_ filed a requést for a Fair Hearing with the

pivision of Social Services. [Exhibit # 1]

d on June 12, 2000 at the Lewis Building of the

The hearing was conducte
s in New Castle.

Department of Health and Social Service

Thié is the decision resulting from that hearing.
IIL

the Department of Health and Social
istance programs. including the State
: the Medicald Program under Title
XIX of the Social Security Act, Program® which is a Medicare’
Program that is partly funded with Medicaid Program money, and the
"Delaware Healthy Children Progran"® funded by Title XXI of the Act. The
pivision derives authority for the operation of the Medicaid Program from
31 pel. C. §502(5), §503 (b), and $505 (3). T

The Division of Social Services of
arvices operates several medical ass

' Program’,

the H'QDB "

The Medicaid Program provides support for medical services received by
Persons who meet

" defined groups of low-income families and individuals.
age, citizenship, and

income and status eligibility ~tests, such as
‘?articipants qualify for

residency, .may participate in -the program.

‘payment for a wide range of medical services.

The First State Health Plan is a capitated® managed .care program offered
by Christiana Care Health Services to direct, .on behalf of the Division of
Social Services, benefits covered under Title XIX of the Social Security

Al T ~ is a third party'beneficiary of a contract between- First
State and the Division of Social Services. She is a four-year-old

? 59 pel. c. §§ 7932-7935.

3 section 17300 DSSM.

1

Section 1B000 DSSM.

5 gee 42 CFR 434.2. - A capitation fee is paid by DSS tc managed care contractors "for
each recipient enrolled under a contract fox the provision of medical services under -
the State plan, whether or pot the recipient receives the services during the period

covered by the fee.l



given in the claimant's school and,

younéster who receives medical assistance under the DSS Disabled

She is diagnosed. with

medical assistance program.
delays and

"hildren's ,
accolingual dyspraxia, expressive and receptive language

éignificant'articulation problens.

First State contracts with DSS to provide comprehensive prepald managed
care health services to persons who receive Medicaid. =~ A purpose 7of

managed care is to "stabilize the rate of growth in health care costs.”

Jurisdiction for thls hearing is under $§5304.3 of the Division of Social
Services Manual (DSSM). Section 5304.3 provides Jjurisdiction for a

hearing over apn adverse decision of a Managed Care Organization.
IV

The essential facts in this case are not in dispute. ‘The claimant resides
and receives educational services from the

with her parents in -
Bush Early Education Center of the Brandywine -School District. She is

enrolled in a specialized education program where she receives speech
She is eligible to receive serv;ces for an

therapy services twice a week.

"extended school year."  Her school speech therapy is an| educatlonal

cervice covered under the Individuals with Disabilities Educatlon Act®.

She meets the definition of a child with a disability at 20 U 5.C. §1401.
(3} (R) (i) . She has a specific learnlng dlsablllty , .

‘rst State has denied a request for authorlzatlon of an additional weekly
Ln-home speech therapy session and speech therapy services during the .
months of Aungust and September when her school is out of session.

The clalmant s pediatric neurologist S. Charles Bean, M.D. has préscribed
[Exhibits # 2 and # 8] It is thought

in-home speéch therapy for her.
that in-home speech therapy will improve her functional communication

skills, that it serves a different purpose from speech therapy in school,

and that therapy in the home environment is less stressful than therdpy
therefore, is more beneficial to her.

School-based speech therapy is not available to her during the months of
Aungust- and -part-of - September- It- is believed that speech therapy is
needed during these months. to prevent regression. of her language skills.

Accordlng to Flrst State,. the claim was denied because the ‘speech therapy
services are an educational obligation of the -claimant's school district.
It is undisputed that speech therapy is an 'educational obllgatlon of . the

school.

Delaware Disabled .Children's progzam is analogous to the
The State program requires a

found in the federal rule,
of the Sccial

® See §17200 DSSM.  The
-rogram described in the federal rule at 45 CFR 435,225.

evel of care detemmination rather than the determinatien,
that the ch.l.ld_quallfy as a disabled individual under sectien 1614 ({a)

Security Act

1 piamond State Health Plaxn, July 27, 18984, Chapter 1-1.

? 20 U.5.C. §1400 et seq,
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_ _jrent,
- ! c:la.lm_ for medically necessary supplemental

However, the First State- position that it, conse'quently, has ﬁo obligation
5 arrange for speech therapy services that the school dees not provide is

..ot supported by the law at 42 U.S5.C.A. §1396b, which provides:
{c) Treatment of educationally related se.rv:.ces

Nothmg in this subchapter shall be construed as
prohlbltlng or restricting, or authorizing the Secretary to prohibit
or restrict, payment under subsection (g} o©of this section for
medical assistance for covered services furnished to a child with a
disability because such services are included in the child's
individualized education program established pursuant to Part B of
the Individuals with Disabilities BEducation' Act [20 U.S.C.A. §1411
et seqg.] or furnished to an infant or toddler with a disability

because such services are included in the child's individualized
family service plan adopted pursuant " to part H of such Act [20

'U.S.C.A. §1471 et seq.]

United States Code Annotated, T.ltle 42 §§ 1395¢ee to 1393,
2000 Supplementary Pamphlet, West Group. -

Since the Secretary of the United States Department of Health and Human
Services is prohibited by law from denying claims .for speech therapy

‘services under the Medicaid Program because an individual is able to
-are.

receive those services from a school district when the services

-educatlonally indicated, it follows that the Delaware Department of Health

the Division of Social Services, ‘and the Division's.
are likewise prohibited from denying-

and Social Services,
speech therapy

the First State Health FPlan,

servxces .

For this reason, the March 16, 2000 decision of First State, affirming an
earlier denial because speech therapy was received at the claimant's
school and denying. a request for additional speech therapy services on
grounds that . the services are an obllgatlon of the claimant®™s school .

district, is reversed.

40 K\)OC\ d—u..a,g 22 Z2ooo
_ | DATE’ -:

@LRING OFFICER

THE FOREGOING IS THE FINAL DECISION OF TEHE DIVISION OF SOCIAL S_ERVICES

JUN 2 2 2000

POSTED

Jor Marybeth Putkin for the Claimant
Jennifer Gimler Brady for the First State Health Plan



Exhibit # 1 is a request for a fair hearing dated March 28,

20060.

s e,
e ke
P —

speech therapy progress update dated May 15, 2000.

and is admitted pursuant to ‘_§5404

'Jr., M.D. dated December 2, 1993,

DOCUMENTS FILED IN QR FQOR THE PROCEEDING

2000,

Exhibit # 2 {six pages) is a two page hearing summary of the First State
Health Plan together with four pages of speech therapy denial notices
dated November 30, 1999, December 7, 1999, December 9, 1893, and March 16,

Exhibit # 3 (four pages) ‘is a photocopy of a No:vember 30, 1999 speech
therapy evaluation of the claimant. This is offered by First State to
show the overlay between the speech therapy and educational goals for the

claimant.
Exhlblf # 4 (approximately 'twelve pages) 1is an individualiz.ed education .
This is offered by First State to show the

program for the claimant.
overlay between the speech therapy and educational goals for the claimant.

consists of photocopies of Nurses 'N

Exhibit # 5 {(approximately 22 pages) \
speech therapy weekly progress notes from 11/30/99 to

Kids at Home, Inc.
5/25/00. These are offered by the claimant to show progress made as a
result of her in-home speech therapy and to show the difference between
at-school and in-home therapies. The latter claim is rejected because
there are no comparable school district reports. They are admitted

pursuan‘_t to §5404 (5).

is a photocopy of a Nurses 'n Kids at Home

This is offered by the

claimant to show progress made as a result of her in~home speech therapy
(5).

Aibit # 6 (three pages)

Exhibit # 7 is a statement made outside the hea’rln'g by S. Charles Bean,
2000 about the claimant's need for speech therapy

M.D. dated dJune 9,
It is offered by the claimant and is included over objection for

services.
relevance pursuant to' §5404 (5).

Exhibit # 8 (four"pages) consists of photocopies of a letter from S.
Charles . Bean, M.D. dated October - 28, 1899, a letter from Charles I.
a letter from Joseph DiSanto, M.D. dated
January 17, 2000 and a letter from Denise Yeatman dated January 21, 2000.
These are offered by the claimant in support of the position that in-home
speech therapy one day per week is medically necessary They are included

pursuant to §5404 (5) DSSM.
1999 from Donna

Exhibit # 9 is a photocopy of a letter dated November 29,
Carroll to the First state Health Plan. This is included pursuant to

-§5404 (5).

e

Scott, N



National Association of Protection and Advocacy Systems
Q&A: Usmg Medicaid to Cover Services Provided in
| School :

National Health _LaW Program
Sarah Somers
May 2006

Question: Some of my clients are children with disabilities
- "~ who are eligible both for Medicaid services and
for special education services in school.  Some
of the services that they receive in school, like
speech therapy, are also covered by Medicaid. -
Cari Medicaid pay for these special education
- services if they are provided in schools?

Answer: Many medically necessary services that children with
disabilities receive in schools can be pald for by |

Medicaid.

- The Individuals with Disabilities Education Act (IDEA),
20 U.S.C. § 1401 et. seq., requires that children with disabilities
receive a free, appropriate public education which consists of
. special education and “related services.” Related services are
transportation and developmental, corrective, and other |
supportive services that may be required to assist a child with a
disability to benefit from special education. 20 U.S.C. §

National Health Law Program Page 1



: 1402(22). The law specifies that these services include s'peeoh' -

pathology, physical and occupational therapy, psychological
services and diagnostic medical services. Jd Special education
and related services are provided pursuant to an Individual
Education Program Plan (IEP) which contains educational goals
and objectives for a child, and is drafted by a team consisting of
teachers, parents and other professional who work with the

child. 20U.S.C. §§ 1401(11), 14_14(d).

Some of the related IDEA services are identical to those

provided under Medicaid. Medicaid services also include

diagnostic services; physical and.occupational therapy services
and psychological services.- 42 U.S.C. § 1396d. Under

‘Medicaid’s Early and Periodic Screening, Diagnosis and

Treatment Program (EPSDT), children and youth under 21 are
entitled to any necessary health care, diagnostic services, -
treatment and other measures described in the Medicaid Act
which the child needs to correct or ameliorate physical and

- mental illnesses and conditions. 42 U.S.C. § 1396d(r).

Some related services can be pa1d for by Medicaid. In fact,
the Medicaid statute specifically f01 bids the federal government

from ; refusmg to pay for Medicaid services that are provided to a

child with a disability as part of the child’s IEP. 42 U.S.C. §

1396b(c). Tn addition, 34 C.E.R. § 300.601 provides that "Part
- B of [IDEA] may not be construed to permit a State to reduce

medical and other assistance available to children with
disabilities, or to alter the eligibility of a child with a disability,

- under title V (Maternal and Child Health) or title XIX
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| (Medicaid) of the Social Security Act, to receive services that

are also part of FAPE." In order to be covered:: (1) services
must be medically necessary and coverable under a Medicaid
coverage category; (2) all relevant federal and state regulations
must be followed; and (3) the services must be included in the
stafe’s plan or be available under EPSDT. In order to bill for
services, however, the school must be a participating Medicaid
provider. See e.g. Letter from Christine Nye to Director,
Medicaid Bureau (May 17, 1991); Chicago Regional State
Letter No. 34-91 (June 1991); Title XIX State Agency Letter
No. 91-52, Region X (July 3, 1991) (available from NHELP).
Moreover; Medicaid agencies cannot restrict providers of
services to schools. See e.g. Chicago Regional State Letter No.
34-91 (June 1991); see also Chisholm v. Hood, 110 F. Supp. 2d
499 (E.D: La. 2000) (holding that restricting Medicaid providers
of speech, occupational and physical therapy services to school
boards violated Medicaid Act). .

A specific exception is applicable to some home and
community-based waiver services. The Medicaid Act allows
states to adopt special home and community-based (HCB)
waiver programs. These programs allow states to waive some

“ Medicaid requirements, such as financial el1g1b111ty rules, to |

offer services to targeted p.opulatlo.ns or areas. Under these

| programs, states can offer additional services that otherwise

could not be covered by Medicaid. 42 U.S.C. § 1396n(c). One
such service is habilitation, defined by the Act as “services
designed to assist individuals in acquiring, retaining and

improving the self-help, socialization and adaptive skills

Wational Health Law Prograrn Page 3



necessary to reside succe-ssfully in home and community based o

settings. ..” 42 U.S.C. § 1396n(c)(5)(A). However, |
habilitation services cannot be covered if they are also special
education or related services. 42 U.S.C. § 1396n(c)(5)(C)().

So, if habilitation services are provided pursuant as part of a
child’s special education program, the school will probably not

~ be able to get Medicaid reimbursement for them.

National Health Law Program Page 4
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Prepared for: Office of the Agsistant Secrelary for Planning .
and Fvaluation, U.S. Department of Health and Human -
Services - '

In cooperation with: Health Care Financing Administration,
U.5. Department of Health and Finman Services, and the Office
of Special Bducation and Rehabilitative Services, U.S. Depart-
ment of Bducation o

Prepared by: Lewin/ICR, a division of Health & Sciences Inter-
national, and Fox Health Policy Consultants

November 1991 =

The U.S. Department of Health and Human
Services (HFS), in cooperation with HCFA and
OSERS, issued & policy clarification on the use of
Medicaid funds in the provision of health-related
services under the IDEA, The purpose of the joint
policy statement was {0 explain, in'plain language,
fhe extent to which services contained in an 1EP
ander Part B can be reimbuorsed by Medicaid. The -
HHS guidance was intended to encourage state and
Jocal educafiomal agencies to cooperate more
closely with state Medicaid agencies in the provi-
sion and funding of special education and related
services.”

" Medicaid Coverage of Health-Related Services for
Children Receiving Special Education: An
Examination of Federal Policies-

o Overview
Part B of the Individuals with Disabilities Education Act
(IDEA) authorizes Federal funding to states ip order to ensuxe
that children with one or more of thireen specified disabilities
receive a free appropriate public education. The law wWas estab-

ished by Public Law 94-142 and was formesly called the Bduca-
tion of the Handicapped Act. Under the 1aw, school districts

must prepare an Individualized Education Program (IEF) for

each child eligible for services under Part B, specifying all
special education and “related services™ needed by the child. A
state Medicaid program can pay for those “related services”
that are specified in the Federal Medicaid statuie and determined
1o be medically necessary by the state Medicaid agency.
‘Within Federal and state Medicaid program requiremerts
regarding allowable services and providers, school disiricts can
bili the Medicaid program for these health-related services when
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provided to children enrolled in Medicaid. This is important
because of the additional financing it offers 10 educationsl
agencies. The Part B program requires states fo provide all
special education and related services (o eligible students at no
cost to parents, but many states find this gifficult because they
are. constrained by limited education budgets.

Fhis booklet is designed to help state and local education
officials, Medicaid officials, and other interesizd parties under-

" stand the conditions under which the Medicaid program can

pay for the related services required by a1 1RP. Italso describes
the extent to which state Medicaid eligibility, coverage, and
reimbursement policies are govemed by Federal law.!

The boaklet is organized in a “Question and Answer”
format. We strongly recommend that the reader review the
compiete range of questions and answers given the complexity
of the issues presented. The remainder of this overview provides
background information on the two relevant programa: the As-
sistance to States Program established under Part B of IDEA,
and the Federal/stats Medicaid program established under Title -
¥TX of the Social Security Act. A list of the guestions addressed
by the booklet is provided in Exhibit 1.

A. The Part B Program

The Federal entiflement program that govems services

children with one or more Of thirteen specified physical or

mental disabilities who by reason thereof require special educa-
tion and related services is authorized under Part B of the

* Individuals with Disabilities Education Act? The Part B pro-

gram is administered by the Office of Special Bducation and
Rehabilitative Servioes within the U.S. Depariment of Edunca-
tion. Grants are distributed to states, which then disburse most
of the fands to local education agencies (€.g. school districts)
to support their special education activities. -
* The grants under Part B are jntended 1o assist states in
assuring that children with specified disabilities Teceive a free
appropriate public education as specified in the Act. A “fiee
appropuiate public education” is defined to include special edy-
cation and related services at no cost 0 the parenis. .

» “Special education” is defined as “specially de-
signed imnstruction, at no cost to the pareat, to meet

the unique needs of a child with a ‘disability.” It
can include classoom - instructon, instrucgion in
physical education, horne instruction, and instruc-

tion in hospitals and institutions to ensure that chil-

dren with disabilities receive a free appropriate
public education. :

o “Related services” are defined as “iransporta-
tion, and such developmental, corrective and other
supportive services as a1e required to assist a child
with a disability to benefit from special education.”
hese include several health-related services that
must be available, including speech pathology,
audiology, psychological services, physical and oc-
cupational therapy, early identificarion and assess-
ment of Gisabilities, counseling services, school
fhealth services, social work services in school,
and medical services for evaluation and diagnostic

putposes only.’
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- Although states and localities fund the bulk of special
education services, Federal Part B funds are an important sup-
plement. To receive Part B fiinds, 2 State must submit a plan
through its state education agency (SEA) detailing state policy
for ensuring that children with specified disabilities have access
1o a free appropriate public education. The state gpplication
also must include an estimate of the total number of children
with disabilities currently receiving and/or in need of special
education and elated services, The state must also provide
estimates of the personnel and other resources necessary (o
meet the special edncation needs of children as specified by the
Act. The distribution.of funds among states is determined by 2
formula based on the number of children with disabilities age
3 throughi 21 veceiving special education and zelated services

 within cach state.

 Once Part B monies have been approved, they are for-
warded to the SEA for distribution to local edncation agencies
(LEAS). LEAs generally are comprised of one or more local
school districts, The LEAs receive funds only after they have
submitied 2 program plan and been granted approval by the
SEA. The LEAs are then expected to provide services o stu-
dents with specified disabilities, Staté and local education agen-

gies are prohibited from reducing their existing financial -

commitments to special education in response to the receipt of

Part B funds. o .

For students with.specified disabilities eligible for special
education services tmder Part B, an Individuatized Bducation
Program (EIP) must be developed cooperatively by the school,
the child's teacher, the ¢hild's parent or ian, and others if
deemed appropriate, Developed by the beginning of the school
year, and reviewed (and if appropriate revised) at least annually,

the IEP must detail specific special education and related ser-
vices that are to be provided to the child. The LBA is responsible

* for assiwing that all services included in the IEP are provided

to the child and that education occurs in the “least resirictive
epvironment,” roeaning that the child is educated with non-
disabled peers to the maximnm extent appropriate.

B.. The Medicaid Program

.. Medicaid is a nationwide Federal/state medical assistance .
program for selected low-income populations. The Medicaid

. program was esia

blished in 1965 as Title XIX of the Social
Security Act. It is federally administered by the Bealth Care
Financing Administration (HCFA) within the U.S. Department
of Health and. Human Services (DHHS). While Congress and
HCPA set broad Federal guidelines for the program, states have
considerable flexibility in formulating eligibifity, benefits, and
reimbursement policies, Every state documents these policies
in a state Medicaid plan which must be approved by HCFA.

The Medicaid program is funded by a combination of

Federal and state dollars. The Federal Government “matches™
- state dollars as long as both the services and the eligible popula-

tions are within the parameters approved in the state pian,
The level of the Federal match, known as Federal Financial
Participation (FFF), is determined by 2 formula based on state
per capits income. The minimum FEP in state expendifures
for medical services is 50 percent of totzl program costs; the
maximurm FEP is 83 percent,
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Medicaid is a “categorical,” means-tested program. Indi-
viduals must fit into specific catepories (e.g., dependent chil-
gren) and must have income and resources below specified
thresholds. Until recently, Medicaid eligibility was linked al-
most exclusively to eligibility for Federally funded cash assis-
tance under two programs: Aid to Families with Dependent
Children (AFDC) and Supplemental Security Income {551,
AFDC and SSI are “categorical” programs. AFDC recipients

. Jive in families with a single or unemployed parent and SSI

recipients arc aged, bling, or disabled. States are alko able o
establish “Medically Needy™ programs to cover individuals
who meet the categorical eligibility criteria for cash assistance
but noi the income and resource eligibility criteria. Under a
Medically Needy program, states may extend eligibility to indi-
viduals with family incomes up to 133 percent of the state's
AFDC payment standard and also to individnals who incur
health expenses which, when deducted from income, bring their
net income below the miedically needy Jevel. .

Recéent Federal legislation bas diminished the link between
eligibility for cash assistance and Medicaid. Medicaid has been
expanded to include many young children with family incomes
and resources well above state eligibility standards for cash
assistance. Moreover, matiy of these children qualify for Medic-
aid regardless of whether they have disabilities or are in single-
parent families. :

Medicaid covers a broad Tange of medical and remedial
services. Federally allowable services include not only tradi-
tional medical services and remedial care, such as physicans’
services and prescription drugs, but also several health and
therapeutic interventions, such as occupational therapy. Some
services are mandated by Federal law and must be provided
by every state, while other services are provided at & state’s
discretion. One special program established for children i5 the
Burly and Periodic Screening, Diagnosis and Treatment
(BPSDT) program. Under the EPSDT program, children must
receive not only screening and diagnostic services, but also
any medically necessary freatments thal may not otherwise be
available undera state’s Medicaid plan but are allowable under
Federal Medicaid law. - - :

Medicaid services may be provided by a range of heaith
professionals in a variety of settings, including & child’s home

“or school. However, in defining §érvice benefits, states have -

some latitade in specifying the types of providers and settings

" in which services must be provided in order 10 be reimbursable. -

In general, state Medicaid programs pay participating pro-
viders for covered services on a per unit of service basis (such
as a physician office visit). Within Federal guidelines, states
have flexibility in determining reimbursement rates for particu-
far services and providers. Providers generally bill Medicaid
directly for payment for covered services provided Lo medicaid -
recipients. States have the option of requiring nominal cost-
sharing by Medicaid recipients for some services, meaning thal
the recipient pays a small “copayment” (e.g., $2.00) 10 the
provider for 2 given service.

In sum, states have considerable fiexibility in defining
Medicaid eligibility groups, benefits, provider participation re-
quirements, and reimbursement levels within Federal guide-
Lines. Jt is becanse of this flexibility that states can shape their
programs to include reimbursement for health-related services
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required under the Part B program, # process that can be facili-

tated through interagency agreements between the state's Med-
icaid agency and education agencies.

C. ' Questions Addressed By The Handbook

Federal policy has established that education agencics can
bill Medicaid for health-related services coversd under the

siate's Medicaid program. However, there has been consider-

able confusion-about Federal policy, and the varions laws and
regulations governing the billing and reimbursement process
can be complicated and ambiguous. This booklet seeks to clarify
the relevant Federal policies inrespanse to the questions shown
in Bxhibit 1. (Bxhibit ] Omitted) _
. Questions and Answers
A, Idea Puhcy Regardmg Medicaid Bdlmg

1. Does Federal Part B-policy allow Medicaid billing
for health-related services covered under - state’s
Medacmd program. ...

" Yes, Although Part B does ot exprcssiy Tequire Medicaxd-
. billingfor covered health-related services, Congress anficipated

the mse of Medicaid and other resourtes to finance health-
related Paxt B services, The Senate Report accoinpanying the
onguml act, P.L. 94-142, statés that “the state education agency
is respongible for assuring that funds for the éducation of handi-

capped children undﬁr other Fedsml Iaws will be utilized” and _

that “there are jocal and state funds and other Fe.dcral funds

Moreover, three statutory amendmenls to Part B, made m
1986 by P.L. 99457, further support the use of Medicaid and
other sources to finance IEP-related services, Under r.hcse
amendments:

» States are prohibited from using Part B funds to .
safisfy.-a financial commitment for services that

" would‘have béed paid for by other Federal, state,
and Jocal agencies but for the enactment of Paxt B

‘ aﬁd the listing of the services in an IEP;

o States - are requu'ed to esmbhsh mwragency
agreements ‘Wwith -appropriate -state agencxes to de-
fine the responsibility of each for providing or pay-

ing for & frée appropriate public education and

resolving disputcs' and

s Itig c}anfied that P.L. 94-142 cannot be con-

strued as pcnmmng a staie 1o reduce medical or

- other available assistance, or to alter Title V Mater-

nal and Child Health Block Grant or Medicaid eligi-

bility with respect to the provision of a fres

appropriate public education,

2. Are there any Federal special education policies that

limit the circumstances under which the Medicaid
program can be billed for health-related services?

" The only Rederal education policy that could restrict Med-
icaid payment for covered health services is the basic IDEA
requirement that special education services be provided “at no

“cost to parents.” The effect of this provision is that state or local

education agencies must assume any costs the Medicaid agency
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does not pay for so that no costs are imposed on the parents. For
example, if the state Medicaid agency has elected to exercise its
Federal option to impose nomiinal cogt-sharing requirements
on Medicaid recipients for services that include health-related
services furnished by schools, the state or local education
sgency would be reqmred to meet these copayment obligations
for an eligible family.!

B. Medicaid Policy Regardsng Payment For Health-
" Related Services

1. What are the Federal Medicaid program
requxremenﬁc regarding reimbursement for health-
refated serwces"

‘The Federal Medicaid statute does not reijuire that Medic-
aid programs Teimburse schools for health-related services de-
Tivered to Medicaid-eligible children. However, the Medicare
Catastrophic Coverage Act of 1988 (MCCA) amended the law
to .rhake, clear' that Medicaid funds are available to pay for
healfi-related services.® The amendmient- states that nothing
under the Medicaid statute is to be construed as prolubxtmg or
rcsmctmg, orauthcnzmg HCFA to prohibi or réstrict, payment
for services covered under & Medicaid state plan simply because
they are furnished toa handicapped child pursuant fo an individ-
ualized education program (IEP) The implication, as explamed
in the Conference Report, is that ‘state education agencies ars
responslbic for furnishing special instruction and educational
services to children with-disabifities; but-that state Medicaid
apencies are responsible for reimbursing health-related services

" provided to ‘Miedicaid-¢ligible children 1o'the exient the state

covers them under ii§ Medicald plan.

2. Are there any ‘Federal Medicsid pohcies that Hmit
the circumstances under ‘which the Medicaid program
can be billed for bealth-related services?

]

Under Federal law, the Medicaid program can oaly be
billed for medically necéssary services that are included in the
state’s Medicaid ‘plan and provided by participating Medicaid
providers. Anexception to this is services provided under the
EPSDT program (see Section C}. In addition, except under
circumstances-déscribed in Section F, Medicaid does not pay
medical expenses that a third party, such asa pnvate insurance

* company, is legally obligated to pay.

3. 'What state Medicaid policies meust be in place in
order for scheolsto bill Medicaid for. medically
‘necessary health-related services?

In order for schools to be able to bitf Medacaxd, the state .
Medicaid program must cover the various health-related ser-
vices a child may need (e.g., physical therapy) under one of the
service categories in its Medicaid state plan. In addition, the
state Medicaid agency needs to have qualifications for providers
of health-related services that schools or their practitioners
would be able to meet (see Section E for a discussion of provider
qualifications), These policies need to be reflected in the state
Mediceid plan (see section G), However, while the state Medic-
2id agency can establish gualifications which would allow
schools or their practitioners to be providers, it may not specify
schools or their practitioners as the sole providers of health-
related services, .
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