STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING

410 FEDERAL STREET, SUITE 1 VoIcE: (302) 739-3620
DOVER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704
MEMORANDUM
DATE: May 25, 2016
TO: All Members of the Delaware State Senate

and House of Representatives

DMl
FROM: Ms. Daniese McMullii=Pewell, _C_Jlﬁ.r)e n

State Council for Persons with Disabilities
RE: H.B. 310 (Family Court Jurisdiction: Outpatient Treatment)

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 310, which would expand
the jurisdiction of the Family Court. A petition could be filed affecting a youth in Division of Services
for Children, Youth and Their Family (DSCYF) custody upon turning 18 with a mental illness
diagnosis (lines 8-11, 93-100). The petition could be filed when the respondent is between 17 % years
of age through 20 Y years of age (lines 10-11) and court jurisdiction could continue until the youth’s '
26" birthday (lines 12 and 80-81). A wide array of entities could file the petition, i.e., Department of
Health and Social Services (DHSS), DSCYF, the youth, youth’s attorney, or current or former guardian
ad litem (lines 17-18).  The Court would, at least on an annual basis, conduct a review of the youth’s
circumstances (lines 50-65).  The Court would be authorized to order the youth to participate in
services or outpatient treatment (lines 66-69). 1If the youth fails to comply, the youth could be
committed to a mental hospital (lines 78-79). The youth could also ostensibly be jailed under the
Court’s criminal contempt authority. See line 79 and Title 10 Del.C. §925(3). SCPD has the
following observations.

First, outpatient mental health commitment is an outdated and disfavored approach in the mental health
system. Consistent with the attached April 3, 2013 News J ournal article, the federal Court Monitor
has been highly critical of Delaware’s historical “overuse” of outpatient commitment.

Second, the Family Court has previously been authorized to exercise extended jurisdiction when it
would facilitate access to services, i.e., the Court can direct agencies to provide support services to
dependent and neglected youth up to age 21 [10 Del.C. §929]. This feature is absent from this bill.
Indeed, the bill explicitly eschews any support role of the DSCYF once a youth reaches 18 (lines 90-
91). As aresult, the bill is purely an autocratic vehicle to promote forced treatment of individuals who
happen to have a mental health diagnosis.



Third, recognizing the fundamental liberty interests implicated in analogous civil commitment and
guardianship proceedings, the judiciary and Legislature require a host of procedural safeguards. Such
safeguards are absent from the bill. Consider the following:

A. There is no right to appointed counsel for the youth in initial proceedings (lines 30-31). It
strains credulity to presume that a 17 - 20 year old with mental health limitations will be able to
effectively self-represent in covered proceedings. Moreover, initial proceedings are not
benign. They involve authorizing Court oversight of every conceivable aspect of the youth’s
life for an 8-year period (lines 56-65) and the prospect of involuntary orders if the Court
disfavors the youth’s choices. In later proceedings the Court may offer the youth an attorney
rather than appointing counsel (lines 69-71). Query whether a youth with mental health
limitations will be able to knowingly and intelligently waive counsel. Contrast 16 Del.C.
§5007(3). Cf. Title 12 Del.C. §3901(c) and Chancery Court Rule 176 [Chancery Court
automatically appoints counsel for persons subject to involuntary loss of autonomy via
guardianship]

B. There is no right to an independent expert witness to contest either the diagnosis or need for
involuntary treatment. Contrast 16 Del.C. §5007(3).

C. There is no explicit right to conduct discovery or invoke the right against self- incrimination.
Contrast 16 Del.C. §5007(4).

D. The description of initial proceedings omits any reference to the burden of proof or the
evidentiary standard . Contrast attached Chancery Court opinion holding that “clear and
convincing evidence” standard should apply in civil actions which potentially limit individual
rights of self-determination and self-control. At pp. 3-4. The initial proceedings which may
culminate in 8-year judicial oversight of a youth’s life should require a higher standard of
proof.

E. Court oversight is not limited to mental health. The Court may engage in an unlimited
inquiry about the youth’s choices in finances, education, housing, and clothes (lines 58-65).

Fourth, the bill is manifestly unnecessary. There are extensive procedures in place for involuntary
mental health commitments and guardianship proceedings. Adding overlapping Family Court
proceedings in anticipation of expanding regressive outpatient treatment orders will complicate rather
than improve the mental health system.

Thank you for your consideration and please contact SCPD if you have any questions regarding our
observations on the proposed legislation.

cC.

The Honorable Rita Landgraf, DHSS

The Honorable Carla Benson-Green, DSCYF

Ms. Tania Culley, Office of the Child Advocate

Mr. Steve Yeatman, DSCYF

Ms. Kathleen MacRae, ACLU

Mzr. Robert Bernstein, Bazelon Center for Mental Health Law



Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 310 family court jurisdiction 5-25-16
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Not Reported in A.3d, 2014 WL 7455749 (Del.Ch.)
(Cite as: 2014 WL 7455749 (Del.Ch.))

Only the Westlaw citation is currently available,

J N T . Wi e st e wee

UNPUBLISHED OPINION. CHECK COURT .. ..:

RULES BEFORE CITING.

Court of Chancery of Delaware.
In the Matter of J.T.M.,; A disabled person

C.M, No. 17901-S
Date Submitted: October 24, 2014
Date Decided: December 31, 2014

MEMORANDUM OPINION

GLASSCOCK, Vice Chancellor

*1 This Opinion involves whether a guardian-
ship should be imposed for the benefit of I.T:M., an
cxghteen—year-old man resident in Delaware, Fol-
lowing a hearmg on October 24, 2014, I 1mposed a
puardianship appointing D.S., Mr. M.'s great-
grandmother, and W.M., his father, as co-
guardians, An Order was entered on that date; this
* Opinion supplements that Order.. -

Our country was founded on principles of indi-
vidual  rights, self-governance and
determination. This is embodied in our founding
:in:.urnent& including the Detﬂaralmn of Independ-
and the Bill of Riglits."
Constitution .of 1897 also makes clear the import-
ance of such rights.
_jurisprudence, the criminal law, is dedicated " to
achieving & balance between the exercise of these
rights and the interest of the State in protecting per-

Ths Delawire

self

An entire branch of our

sons and property. That body of law, tolgNthcr with

" its governing constitutional provisions, allows
restriction or termination of those rights through in-
carceration or exegution, but only with significant
procedura] safeguards and after determination of
guilt beyond & reasonable doubt. Qutside of the
criminal arena, imposition of a guardianship repres-
ents the most significant deprivation of lhc right to
self-determination a court can impose, This
case represents a first chance to address the proper

T S AT e - oy Tt

o

standard by which ev1dencc of the need for a guard-
ianship must be established,

FN1:

Thie" Deélaration - of Independénce’’

para. 2 (U.S. 1776) (“We hold these truths: -

to be self-evident, that all men are created
equal, that they are endowed by their Cre-

ator with certain unalienable Rights, that -~ :
among these are Life, Liberty and the pur- |

suit of Happiness.”™).

FN2. See, e.g., Us. Const amend V XIV

A
K
.- i

FN3., See, eg., Del. Cons’t pmbl.

(“Through Divine'-goodness;-; all -people .

have by nature the rights of worshiping: .-
and serving their Creator accordmg to the
dictates of their consciences, of enjoying
and defending’ hfe and lzbcrtx ef acqu:rmg
" and’ proltectmg' reputatl o ahdp propc

in gcﬂeral of obtalmng’ ob_]ecfs su1table. 11:0
LR

o/

il

their condition, without injuiry by d1e fof

arfother; and as these nghts are, :sSentlaI to

their wclfare, for due “Exéfcise’ t[mreof
power is inherent in them; and therefore &l

b Uit authibrity in the instithtions ‘GF political

society is derived from the people, and es-

tablished with their consent, to: adv';mce ’

!

their happiness; and they” may for this end, )

time, alter their Constitution of govcrn—
ment.”)

as circumstances require, from ' tlmc tu‘__'

FN4. See, e.g., U.S. Const. amend. V, v, '_

VI, VIII, X1V; Del. Const. art. I, §§ 6, 7 8
11, 12,

FNS5. See, e.g., In re Winship, 397 U.S.
358, 364 (19?0) (“Lest there remain any

doubt about the 'constitutiondl” stature of "

the reasonable-doubt standard, we expli-
citly hold that the Due Process Clause pro-
tects the accused against conviction except
upon proof beyond a reasonable doubt of

© 2015 Thomson Reuters, No Claim to Orig, US Gov. Works.
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every fact necessary,;to. constitute.the crime
with:which he is.charged.”); see. generally
Mathews v. Eldridge, 424.U.5, 319;-332
|(1976) -(“Procedural- dueyprocess imposes
constraints. on: . governmental . decisions
which deprive :individuals’ of. ‘liberty’ or
‘property’ interests within the meaning of
the “Due Process' Clause ;of the Fifth or
Fourteenth Amendment.”)

FN6 See, e.g, Al1son ,Latrucco .Barnes,
Beyond Guard:ansth Reform A Reevalu-
_ ation of Autonomy, and. Bengficence for 4
System of. Prmczpled Dec;swn-—Makmg in
Long Term Care, 41 Emory L.J. 633, 736
. (1992), ("The. restriction of, [1bcr1:y created
by appomtmcnt of 4 sqbsntuic dcclslon-
maker is severc,[Thc nghts cn;oycd by all
competent adulfs. 10, assoc:ale WIth persons
.of their.choice, o engage 1p recres,tmnal
polificel, and, religious, agfivities, and .to
choose their care providers can be con-
trolled by the substitute decision-maker.”);
Susan G. Haines & John J. Campbell, De-
Jecis, Due Procéss; -dndl ‘Protective Pro-
" ceédings: Are OurProbite Codes Uncon-
stitutional?; -33.'Redl Prop. Prob. & Tr. J.
215;:227+(1998) (“THe Sonstititionally pro-
tected-individiial- iritetests -iriplicated in a
~guardianship proceeding -include: the right
‘to-choose where: to-live and with whom to
" ms§ocidte; the ‘Tight to rhake medical de-
cisions regarding’ omne's body; ithe' right to
imairy and to associafe fréely; the right to
travel or pursuein prwacy the activities of
- - daily Hliving; and' the rxght to be free from
unwanted constrairts” or incarceration.”);
Jennifer L. Wright,' Protecting Who- from
‘What, and Why, and How?: A Proposal for
dan Integrative: Approach to Adult Protect-
ive Procéedings, 12 Elder LJ. 53, 71
(2004) (“A guardianship results in the re-
duction of the protected person to the
status akin to that of a minor child. The
protected person loses the right to determ-

ine where he:or she will live, whom he or
she will see, where he or she will go, and
how hie ‘orishe Wwill live his of her life.)
(footnote omitted). '

FN7. I do not mean;to imply this is a case
of first impression. Out of. Tespect. for the
privacy rights of individuals potentially
subject to- guardianships as disabled -per-
sons, these proceedings are .confidential.
Accordingly, judicial. decisions in these
cases are not-publicly disseminated-or, as
in the public version of this Opinion, the
names of the participants -are. redacted.
This is, therefore; the first-public Opinion
to. address the proper standard of review
under: our current “guardianship -statites. I
am indebted to. Vice Chancellor Noble,
whose «careful scholarship,as expressed in &
non-public decision..of: this :Court has
servedme.as a:guide.. s L v

[ R I
) Because it involves ﬁducxary relatlonshlps,

guardianship has traditionally fallen within the jur-
isdiction of this court of equity;-both with respect to
its English common-law antecedents.and in its cur-
rent statutory incarnation. Today, all gnardianships
imposed in Délaware over disabled adults are pur-
suant to statute, The Court of Chancery is em-
powered by 12 Del. C. § 3901(d) “to appoint guard-
ians for the person or property, or both, of any per-
son with a disability.” A “person with a disability™
is one who - .

[bly reason of mental or physical incapacity is
unable properly to.manage or care for their [sic]
own person or property, or both, ard, in con-
sequence thereof, is in danger of dissipating or
losing such property or of becoming the victim.of
designing persons or, in the case where 2 guardi-
an of the persbn is sought, such person is in
danger of substentially endangering person's own
heelth, or of becoming subject to abuse by other
persons or_of becoming the victim of designing
persons[.]

© 2015 Thomson Reuters. No Claim to Orig. US Gov. Works.
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FN8. 12 Del. C. § 3901(a)(2).

The Petition here was filed by W.M, (“W.”)
and D.S. (“D."), the, father and great-
grandmother of Mr. M., respectively. In compliance
with Court of Chancery rules, the Petition was ac-
ccmw.p:miadF It\})foan. affidavit from Mr.-M.'s treating
physician.” -~ = According to that affidavit, Mr, M.
suffers from “a- disability that interferes with the
ability to make or communicate responsible de-
cisions regarding health care, food; clothing, shelter
or -administration of .property,” caused by autism,
attention deﬁg}&nlntl hyperactive disorder, and en-
cephalopathy.”” -+~ As a result of -thisdisability,
Mr: M. “is unable to perform the following func-
dions: (1) Activities- of daily living; (2) Cognitive

. activities, e.g. needs help with drcssiﬂgN‘tirush[ing]
teetfi and hygiene, poor judgment” * * In the
" opinion of the physician, despite his disability, Mr,
M. has stfficient mental capacity to understand the
nature of guardianship and to consent to the ap-
pointment of a guardian. '

FN9. I use the first names of the Pétition-

ers to differentiate them from the proposed -

- ward, Mr. M., No disrespect is intended.
EN10. See Ct. Ch. R. 175(d). .
FNIL. AfF of Thiele Anthony, MD,
FN12.7d, -

Consistent with the procedures established by
Rule I?G,FN]3 an attorney was appointed ad litem
for'Mr. M, That attorney, Andrew A. Whitehead,
Esquire, interviewed his client, Mt, M., at his office
in Georgétown' on October 8, 20147"He also re-

“viewedthe physician's affidavit and met With the
Petitioners. In & thoughtful report to the Court, Mr.
Whitehead opined that his'client was a disabled
person under the provisions of 12 Del. C. § 3901(a)
. He teported that Mr. M. consented to and suppor-

“ted the appointment of his father and great-
grandmother as his guardians. The Petitioners dis-
closed to Mr. Whitehead that Mr, M. receives So-

Page 3

cial Security Disability benefits in cash each
month as well as benefits under Medicaid. He lives
with D. during the week, as he has for many years,

-and attends a day program to educate those with

autism spectrum disorder. During weekends, Mr.
M. lives with W. At both residences, he has his own
room and feels “at home.”” He also spends one
weekend a month with his mother, who-lives in an-
other state. The report explains that Mr. M. “was
diagnosed with autism at a very young age and has
been in [an academic autism program] since he was
thre€ years old.” The guardians éxplainied to the at-
torney ad litem that Mr. M. could not comprehend
the velue of money, that he has been tricked out of
toys and other property by ¢hildren in his neigh-

‘borhiood,” that he could’ not grasp budgeting and

struggles With counting money, and that he suffers

from anxiety under stress: Further, he i§ unable to

take his required medications €xcept under direc-
tion of others. Mr. Whitchead supports appoint-
ment of W. and D, as guerdians for Mr. M.

FN13, See Ct. Ch. R..176(a).

I. STANDARD OF REVIEW e
*3 To impose a guardianship, T must find that,

by reason of mental or physical incapacity, the pro-
posed.ward is “unable to properly manage or care
for [his] own person or property,” and that as a res-
ult, he is “in danger of dissipating or losing such
property or of becoming the victim of designing
persons or, in the case where a guardian of the per-

_son is sought, such person is in danger of sul%‘sﬁa&-

tially endangering the person's own health....

The statute, however, is.silent as to the standard by
which this finding” must. be made. As described
gbove, -the criminal law requires proof beyond a
reasonable doubt before substantial deprivations of
personal libetty interests may be imposed by the
Court; at least one state imposes this standard to
guardianghip as well. The United State Su-
preme Court, on the other hand, has held that cer-
tain governmental actions that limit individual
rights of self-determination and self-control, such
as termination of parental rights, civil commitment,
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deportation, and denaturalization, must be sup lc:rﬁ—
ted by evidence that is clear and convincing.

The imposition of guardianship is, I find, even
more restrictive of substantial liberty interests than

those actions. Indeed, the majority of states impose

a clear and convincing evidentiary standard for es-
tablishing a guardianship by statute. While
Delaware's cases have not been consistent in the ap-
plication of a standard, I find that imposition. of a
guardianship must be supported by evidence that is
clear and convincing, and not merely by a prepon-
derance of the evidence.

FN14. 12 Del. C. § 3901(a)(2).

FN15. See Sally Balch Hurme and ABA
Comm'n on Lew and Aging, Conduct and
Findings of Guardianship Proceedings

(2013),  avatlable at ht-
tp://www.americanbar.org/content/dam/ab
a/administrative/law_ eging/

2014_CHARTConduct.authcheckdam.pdf;
see, e.g., In re Kapitula, 899 A.2d 250, 253
(N.H.2006) (Findings justifying jmposition
of a guardianship- must be “in the record
and must have been based upon evidence
supporting them beyond a reasonable
doubt.”).

FN16. These decisions have been made in
the context of the due process clause of the
Fifth and Fourteenth Amendments. See
Santosky v. Kramer, 455 U.S. 745, 74748
(1982) (“Before a State may sever com-
pletely and irrevocably the rights of par-
ents in their natural child, due process re-
quires that the State support its allegations
by at least clear and convincing evid-
ence.”); Addington v. Texas, 441 U.S. 418,
424 (1979) ( “We noted earlier that the tri-
al court employed the standard of ‘clear,
unequivocal and convincing’ evidence in
appellant's [civil] commitment hearing be-
fore a jury. That instruction was constitu-
tionally adequate. However, determination
of the precise burden equal to or greater

Page 4

than. the ‘clear and convincing’ standard
which we hold is required to meet due pro-
cess . guarantees is a matter of, state !gl:w
_ which: we leave to the .Texas Supreme
_ Coutt.™); Woodby:v. -INS, 385 U.S. 276,
.286.(1966) (“We holdthat no deportation
order-may be entered unless.it is found by
,clear, unequivocal, and. convincing evid-
ence-that the facts alleged as grounds for -
_deportation_are. irue,”);. Chaunt v, United
States; 364 U.S. 350,,353. (1960) (“[Iln
view of the grave consequences to-the oit-
izen, naturalization'decrees are not lightly
to be set aside—the evidence must indeed
. be “clear, _unequwocal ;and cenvincing’
and ot Jeave ‘the issue:.in doubt.) ™)
(citation omitted)..1.. . © .. iy

FN17. .Sally Balch Hurme.- and ABA
Comm'n. on Law and Aging, Conduct and
" thdmgs' of Guardiarship Proceedmgs,

k4
S

supra mote 15, - wieut L

At the hearmg on October, 24 2014 I was able
to question Mr..M. as.well.as. D, and, W, I reached
the same conclusion as did the attorney ad litem on
behalf of Mr. M. All the evidence indicates that Mr.
M. has cognitive disabilities that rnake himy unable
to manage lns own property, makc him sub]ect to
designing persons dnd place him at risk of serious
physical barm if his consumption of, medlcatlon is
unsupervised. Although he is dlsabled Mr. M. can
comprehend the nature of a gnardianship and sup-
ports its imposition here as in his best interest. He
clearly loves and trusts the Petitioners, and they in
turn love him. Mr. M.'s mother supports the guardi-
anship, which is in all respects uncontested. Mr.
M., who is by all accounts a pleasant and likeable
young man, is indeed fortunate to have a loving
family to support and assist him. I find, by clear
and convincing evidence, that Mr. M. is a disabled
person subject to guardianship under 12 Del. C. §
3901(a)(2).

1I. CONCLUSION
For the reasons above, the Petition for Guardi-
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anship is granted. 1 further find that that the Peti-
tioners are the appropriate persons to serve as Mr.
Ili“/IN? 8guarclians and that the guardianghip is plenary.

In this particular instance, the record indic-
ates clearly that Mr. M, is unable to manage his
property or health care and that it is appropriate,
consistent with the discussion sbove, that the use of
his resources and his place of residencé and living
conditions be as decided by his guardians in his
‘best interest: However, Mr. M. is a very young man
still in school and, I expéct, learning and growing
intellectually and emiotionally. As a result, T direct
‘the Office of the Public Guardian to provide me
with a report in one year concerning Mr. M.'s con-
ditien and whether allr%lagspccts of the guardianship
should be modified. An Order consistent with
this Opinion has alréady been placed on the docket,

FN18. See 12 Del. C. §3922.

FN19. The required report from the Office

of the Public Guardian shall not relieve the

guardians of providing a yearly physician's

* report- in’ twelve: months as required by
..Court Rule, See Ct. Ch: R. 180-B.

Del.Ch., 2014
"Matter of LT.M. o
Not Reported in A.3d, 2014 WL 7455749 (Del.Ch.)
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