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MEMORANDUM
DATE: May 25, 2016
TO: All Members of the Delaware State Senate
and House of Representatives.
. - OWNl |p
FROM: Ms. Daniese McMullin-Powell &Hairperson

State Council for Persons with Disabilities
RE: H.B. 317 (Employment Discrimination: Family Responsibilities)

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 317, which would add a
protected class to Delaware’s employment discrimination law - “family responsibilities”. It would be
defined as follows:

(9) “Family responsibilities” means the state of being, or the potential to become, a contributor
to the support of a person or persons in a dependent relationship, irrespective of their number,
including the state of being the subject of an order of withholding or similar proceedings for the
purpose of paying child support or a debt related to child support.

The synopsis indicates that “five states and over 90 localities prohibit discrimination based on family
responsibilities to some degree.”

SCPD endorses the concept of the bill, but has the following observations on the proposed legislation.

The effect of the bill would ostensibly be broad. Consistent with the attached January 19, 2016 News
Journal article, “nearly half of all Delawareans over age 35 provide - or have provided - unpaid long-
term care for a loved one who is ill, elderly or lives with a physical or mental disability, according to a
survey from AARP.”

There already exists a patchwork of laws which provide some protection against workplace
discrimination involving prospective and current caregivers. Pregnant women are protected under
both federal and State law [19-Del.C. 711(a)(1)]. Moreover, the ADA prohibits discrimination
because of the disability of an individual with whom the worker has a relationship



or association, such as a child, spouse or parent. See 42 U.S.C. 12112(b)(4). The EEOC offers
the following example: “(A)n employer could not refuse to hire a job applicant whose wife has a
disability because the employer assumes that the applicant would have to use frequent leave and
arrive late due to his responsibility to care for his wife.” See attached EEOC, “Enforcement
Guidance: Unlawful Disparate Treatment of Workers with Caregiving Responsibilities” (2007),
Section II. E. It is unclear if Delaware State law covers disability-based discrimination based on
a worker’s association with a person with a disability. See 19 Del.C. §§720-728. H.B. 317
would cover any State law gap in this context. It would also cover caregivers assisting children
without disabilities or the elderly who may not have quite reached the threshold of disability
under ADA standards.

The bill could be improved by explicitly adding provisions akin to the “reasonable
accommodations” protections for pregnant workers and workers with disabilities. See 19 Del.C.
§§710(18), 711(3)a, and 722(6). Reasonable accommodations for a caregiver could include
modified work schedules and job restructuring.

Thank you for your consideration and please contact SCPD if you have any questions regarding our
position or observations on the proposed legislation.

cc: Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
HB 317 employment discrimination-family responsibilities 5-25-16
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Nearly half of Delaware residents over 35 are caregivers

! @jﬁﬂ_ﬂ'ﬂ» The News Journal — 9:38 pun. EST January 19, 2016

When Carol Barnett was 11, she told her mother to send her 3-year-old brother, Steve, "back where he came
from," in typical, sassy preteen fashion.

But today, Barnett, 60, can't Imagine life without him.
Steve was born with cerebral palsy, a disorder that affects his muscles and the way he moves.
Carol has been caring for Steve consistently for the past 30 years.

She is not alone by a long shot. Nearly half of all Delawareans over age 35 provide ~ or have
provided — unpaid long-term care for a loved one who Is ill, elderly or lives with a physical or mental disability,
according to survey from AARP. Caregivers could be relatives, neighbors and friends.

{Photo: WILLIAM BRETZGER/THE
NEWSEIRURNAE) Long-term care can also be for helping someone with a chronic illness or recovery from a serious accident.

Their parents died within eight years of each other, so when Carol was 25 and Steve was 17, the two of them had to quickly come up with a plan for
Steve. Though he Is very smart — ask him any fact about baseball - he needs help performing daily tasks.

As he was entering adulthood, the big questions were: Can he live on his own and where would he work?
"It was a real eye-opener," Carol sald. "l don't remember there being a lot of time for grieving.”

Now, there is a leglslative push to acknowledge a careglver's role, speclfically when a loved one Is admitted to a medical facility. Dubbed the CARE Act,
the initlative, spearheaded by AARP of Delaware, wlill require three specific provisions:

» When a loved one Is admitted to a hospital, the name of the famnily caregiver will be reported.
« The family caregiver will be notifled If their loved one is discharged to another facility or back home.
« The caregiver will be taught any new medical tasks that will be provided at home and will be Included in the action plan post-discharge.

“It's really a benefit for the whole system," said Sheila Grant, associate state director of advocacy for AARP of Delaware. It will help careglvers be more
confident as well, "It's definitely a national trend," she said.

AARP began lobbying lawmakers and other communlty partners about the Initiatlve. So far, 18 states have passed similar legislation.

Sen. Bethany Hall-Long, chair of the Senate Health Committee and nursing professor at the University of Delaware, who plans to sponsor the proposed
measure, said the legislation will recognize “the value of caregivers." Most care is delivered in the community and in the home, she said, and caregivers
facé manystressors. ’ - ) o -

"It really gives a means to benefit patient care," she said. "It's a great inltiative. We will certainly want to work with all the hospital assoclations," she
added.

The Delaware Healthcare Assoclatlon, which represents hospltals In the state, is staunchly against the measure.

Wayne Smith, president of the association, sald the legislation Is "absolutely not needed," and both the federal Centers for Medicaid and Medicare and
hospital accrediting body the Joint Commisslon already have provislons In place to help careglvers that Include sharing Information and providing in-
hospital training.

While the association does support caregivers, Smith sald the state legislation just adds another layer of superfluous reporting and could increase costs
to hospitals. It would be like asking the state to "require thelr citizens to pay their taxes."

The toplc of caregiving has been a hot issue. About 45 percent of Delawareans over 35 have helped a loved one at some point with tasks such as
shopping, household chores, transportation, medication management or nursing.

Recognizing the growing burden, the Legislature commissioned the Family Caregiving Task Foree in 2014.

http://www.delawareonline.com/story/news/health/2016/01/19/face-caregiving-delaware/78311382/ 51212016
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the workplace, establishing tax credits for certain caregiving expenses and increasing the length of allowable leave beyond 12 weeks.
The first step, AARP says, is to pass the CARE Act in Delaware this legislative session.

Family caregivers help with bathing, dressing, preparing meals, administering medications and act as chauffeur to daily actlvities or doctors'

appointments.

And that care is not cheap: In 2013, family caregivers in Delaware provided 114 million hours of care to loved ones, which is estimated to be worth about
$1.58 million. Nationally, the cost of unpaid care during that same time period rose to $470 billion.

When Steve moved in with Carol in early 2000, she spent over $15,000 renovating the porch of her Wilmington home into a room so her brother would

have access to more space.

"People are going to have to work it [caregiving] into their budget like buying groceries,”" Carol said.

Finding the new normail
Like the Barnetts, the MacDonald family had to confront caregiving.

Lizzy MacDonald, of Dover, is a little person. Born with a condition of dwarfism called spondyloepiphyseal dysplasia, she was hospitalized for the first 10

months of life.

In those first few years, her mom, Beth, would ask herself, “Is she going to be alive?" Buy Phot
uy Phote

Lizzy MacDonald of Dover, is born with the condition dwarfism or skeletal dysplasla and had to stay In the hospltal for the first 10 months of Ilfe, (Pholo: SUCHAT
PEDERSON/THE NEWS JOURNAL)

Now at 286, there's no question. Lizzy, a self-proclaimed tomboy, Is a spitfire out to pave her way In the world.

Lizzy graduated from Delaware Technical Community College in Dover three years ago with a degree in human services. Though she had an aide with
her from kindergarten through high school, she attended college without one.

Her mather, Beth, was by her slde for most classes and would take her to and from campus. Lizzy said people would ask if she was sure she wanted to
pursue that major. They'd even ask whether or not she did her homework without any help.

"I took college prep in high school," Lizzy said over appetizers at Applebee’s in Camden, still incredulous by the questions.
They've also made their lives more accessible. They finally have a wheelchair-accessible van and the downstairs has been restructured to make it easier

for her to be independent.

http://www.delawareonline.com/story/news/health/2016/01/19/face-caregiving-delaware/78311382/ 51272016
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Lizzy MacDonatd, 26, and her mother Beth arrlve at Applebee's in Camden for dinner. (Pholo: SUCHAT PEDERSON/THE NEWS JOURNAL)
Lizzy's area in the kitchen has a microwave, refrigerator and coffee-making statlon, decorated with Redskins and other sports memorabilia. Plumbers
installed a garden sInk Into thelr downstairs bathroom so she could bathe on her own. Her grandfather built steps for her to reach the tollet.
"It took 22 years for her to have her privacy,” Beth said.
Ann Phillips, on the other hand, had a different introduction to caregiving.
A car accident left her son Aaron Deede with traumatic braln and spinal cord injures at age 18.

"Overnight we became caregivers instead of empty-nesters,” Phillips, of Wilmington, recalled. —
uy Photo

Aaron Phlilips, of WilmIngton, with one of his favorite books: a dictionary. Aaron lives with a brain Injury, takes about 24 medications and needs a caregliver dally. (Pholo:
Jen Rini/The News Journal)

Ann and her husband Larry were married for three years when Aaron had the accident. She left her job and Larry took early retirement to be home to
help him 24/7.

http://www.delawareonline.co_rn/ story/news/health/2016/01/19/face-caregiving-delaware/78311382/ 5/2/2016
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of promises to him when he was in a comna about his quality of life."

When he first came home from the hospital, Aaron had to be turned every two hours to make sure he was comfortable. The family's two-car garage had
to be quickly converted so his bedroom could be moved to the first floor. Aaron had to relearn how to swallow, how to speak and how to use the

bathroom.
"l wasn't getting sleep," Ann said.

In addition to getting up to speed with Aaron's new medical responsibilities, she had to quickly learn how to apply for funding and search for Insurance
plans to help cover the cost of medication, activities, treatment and additional help.

Learning the lingo, such as what is respite care, was imperative. Someone once told her: "If you don't know what It is, then you don't need It."
She leamed that respile care provides temporary, short-term breaks to those who are caring for family members.

Ann realized that she wanted to make it her mission to help fellow caregivers navigate the resources that are out there so she started the organization
Delaware Family Voices.

"Families tell me you have to piece together your own services," Ann said. "You have to ask people to explaln things. ... Don't pretend you know."

"I have found that parents of children feel more guilty saying they need help because they feel it's their job," Ann said. "The caregiving for somebody with
special needs is much more than the typical parenting.”

With all the coordinating, careglvers are facing Incredible bumout from the dally demands, explalned Verna Hensley, vice president of public affairs for
Easter Seals Delaware and Maryland's Eastern Shore Easter Seals. The organization provides services and support to children and adults with
disabilitles or speclal needs and their families, such as loans to purchase assistive technology such as wheelchair ramps for vans.

To avoid burnout, or other health problems, respite care in particular is needed.

But respite-funded spaces at certaln facllities can be scarce. Last year Carol, for instance, had to call in March to secure a spot in the fall for Steve at the
Mary Campbell Center, a residential facility for adults and chlldren with disabilities.

Even though the time may be limited, every bit counts.
"That's why | go to Mary Campbell, so [Carol] doesn't kill me," Steve joked.

Over 200 people secured respite care with the help of Easter Seals in the last year. Through August 2015, Easter Seals helped over 300 caregivers
through the organization's Caregiver Resource Center. ’

"Every year we get funding through the state. Every year we run out of money very quickly," said Nancy Ranalli, director of community outreach and
assistive technology for Easter Seals.

Funding for the respite care program typically costs Easter Seals $65.000 and families can apply for about $500.

Joyce Medkeff, caregiver case manager for the resource center, is on call to help people flgure out how to search for at-home medical aides and how to
apply for resplte care.

"When | talk to someone | try to send them resources very particular to thelr situation rather than them having to search the Internet," Medkeff said.
") do all that legwork for them. It takes a little bit of the stress off."

"I think one of probably the biggest problems in caregivers obtaining services is finances," Medkeff said. "There are a Iot of services out there. They have
to pay out of pocket. Sometimes people have to quit their jobs."

Adapting and changing

Carol likes to say Steve was born too early. He has some struggles, but loves being in the community, she said.The palr often explore the Wilmington
Riverfront, seeing movies and trying new restaurants — as long as they have ADA accommodations.

http://www.delawareonline.com/story/news/health/2016/01/19/face-caregiving-delaware/783 1 1382/ 5/2/2016
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After years working in the banking indusiry doing data entry, Steve landed the perfect gig: as one of the ticket takers at the Wilmington Blue Rocks

stadium.

He's a self-professed Dallas Cowboys fan and a diehard baseball fan. He and Carol went to spring training in Florida for 15 years and he even coached a
Little League team for children with special needs. Friends know to send baseball-themed cards on hls birthday.

So why the love for baseball? "The ritual," he says.

Even though they have their routine, Carol said that careglvers, like herself, always need to be thoughtful and thinking ahead.
Caregivers have to think of a plan B for their loved one, in case something happens to them.

"It's tough. People don't talk about this stuff," she said.

Beth MacDonald admits that it can be hard to let Lizzy go out on her own.,
Buy Photo

Lizzy McDonald, a seif-proclaimed tomboy, says people confuse her being a young child when she goes shopping with her mother. (Photo: SUCHAT PEDERSON/THE
NEWS JOURNAL)

"It's hard to take that safety hat off,* Beth said. "You don't want to put them in danger.”

It's even more difficult to talk about what happens if Beth were to get sick or pass on. Right now, she is with Lizzy every day helping her in little ways,
such as stocking the fridge, or In bigger ways like driving her to activitles.

"A lot of people don't have the conversation,” Beth sald. "Because you think you always have time."

Ann Phillips' husband Larry got a taste of the work she does when she had to have surgery the same time as Aaron.

Larry went back and forth from their home in Wilmington to take care of Ann, back to Thomas Jefferson Hospital In Philadelphia to be with Aaron.
"l felt intimidated because I can't replace you (Ann)," Larry said.

Ann said they have plans in place, but caregiving long-term is still a concern. For the time being, they focus on the present to make Aaron's life as full as

possible.
"He had a life before and dreams, | just wanted to figure out how to adapt them,” Ann said.

Before his accident, Aaron Deede wanted to be a playwright. One of his early works, a one-act piece called Accidents Do Happen, was performed in

http://www.delawareonline.com/story/news/health/2016/01/19/face-caregiving-delaware/78311382/ 5/2/2016
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He still loves acting and participates in plays through the organization Acting Without Boundaries in Pennsylvania. There are practices once a month,
every Sunday, in preparation for summer and fall plays.

This summer, the play is the Jungle Book.

Even with a spinal and brain injury, Aaron still loves words. Ann first gave him a dictionary when he came home from the hospital and crossed out the

word impossible.

Now he has a collection of dictionaries, where he highlights favorite words or words that remind him of himself. Just try to beat him at scrabble.
"l wanted to prove to Aaron that he could have a perfect life," Ann said.

“l have one," Aaron replied. "l have you as my mom."

Jen Rini can be reached at (302)324-2386 or jrini@delawareonline.com. Follow @dJenRini on Twitter,

CAREGIVING INFO

Go to www.dhss delaware govidsaapdiresource. html (hitp:/fwww.dhss. delaware.gov/dsaapd/resource.hitml), www.careglving.org/coalitions/annual-
conference/ (http://www.careqiving.ora/coalitions/annual-conference/} and www.delawarefamilytofamily.org/_(htto:/fwww.delawarefamilytofamily.org/)for
resources on caregiving and where to find help.

FAST FACTS

Family careglvers in Delaware provided 114 million hours of care to loved ones in 2013, estimated at $1.58 billion.
Nearly half of Delawareans over age 35 provide unpaid care to a loved one.

Read or Share this story: http:/delonline.us/1RydnEi

ﬁ" View All Inventory

http://www.delawareonline.com/story/news/health/2016/01/19/face-caregiving-delaware/78311382/ 5/2/2016
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Number
915.002

EEOC NOTICE .
ﬂDate

5/23/07

SUBJECT: Enforcement Guldance: Unlawful Disparate Treatment of Workers with Careglving Responsibllities
PURPOSE: This document provides guldance regarding unlawful disparate treatment under the federal EEO laws of workers with careglving
responsibllities .

EFFECTIVE DATE: Upon recelpt.

EXPIRATION DATE: As an exceptlon to EEOC Order 205.001, Appendix B, Attachment, § a(5), thls Notice wlll remain in effect untll
rescinded or superseded.

ORIGINATOR: Tltle VII/EPA/ADEA Dlvislon, Office of Legal Counsel
SUBJECT MATTER: File after Sectlon 615 of Volume II of the Compllance Manual.

Naoml C. Earp
Chair
See Also:
« Emplover Best Practices for Workers with Careglving Resp onsibilities
. QMMMEDWMWMM
Responsibllities

ENFORCEMENT GUIDANCE: UNLAWFUL DISPARATE TREATMENT OF
 WORKERS WITH CAREGIVING RESPONSIBILITIES

Table of Contents ) .
Notice Concerning The

1. Backaround and Introduction Americans With Disabilities Act
A, n i rker Amendments Act Of 2008
B, Waork-Family Conflicts
The Amerlcans with Disabilitles Act (ADA)
II. Unlawful Disparate Treatment of Careglvers Amendments Act of 2008 was slgned Into
A 5 - <ale Caraaiy law on September 25, 2008 and becomes
) effective January 1, 2009. Because this
1. Analysis of Evidence law makes several significant changes,
; including changes to the definition of the
2. Unlawful Disparate Treatment of Female Careaivers as Compared with Male o gisability," the EEOC will be
Cargglvers evaluating the Impact of these changes
3. Unlawful Gender Role Stereotyping of Working Wamen on this document and other publications.
' See the list of ific chariges to th

« Gender-based Assumptons About Future Caregiving Responsibllities ADA made by the ADA Amendments Act.

s Mixed- lves
= Assumptions About the Work Performance of Female Caregivers
LI v * 5
4, Effects of Stereotvping on Subjective Assessments of Work Performance
B. Pregnancy Discrimination

C. Discriminatlon Agalnst Male Careglvers

D. Discrimination Against Women of Color
E. Unlawful Careglver Stereotvping Under the Americans with Disabilities Act
F. Hostile Work Environment

111, Retallation

Although the federal EEO laws do not prohibit discrimination agalnst caregivers per se, there are cireumstances In which discrimination
agalnst caregivers might constitute unlawful disparate treatrment. The purpose of this document Is to asgist Investigators, employees, and
employers in assessing whether a particular employment decision affecting a careglver might unlawfully discriminate on the basis of
prohibited characteristics under Title VII of the Civil Rlghts Act of 1964 or the Americans with Disabllities Act of 1990, This document is not
intended to create a new protected category but rather to illustrate circumstances in which stereotyping or other forms of disparate
treatment may viclate Title VII or the prohibition under the ADA against discrimination based on a worker's assoclatlon with an individual
with a disability. An employer may also have specific obligations towards caregivers under other federal statutes, such as the Family and

Medical Leave Act, or under state or local laws.*

I. BACKGROUND AND INTRODUCTION

Ltsoni ivrmersrr annn ~rntrinaling/danclraracirinag html 5/2/2016
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A,

»

Caregiving Responsibliities of Workers

The prohlbition against sex discrimination under Title VII has made It easier for women to enter the labor force, Since
Congress enacted Title VII, the proportlon of women who work outside the home has significantly Increased, and women now
comprise nearly half of the U.S, labor force.2 The rise has been most dramatic for mothers of young children, who are almost
twice as likely to be employed today as were thelr counterparts 30 years ago.? The total amount of time that couples with
children spend working also has increased.? Income from women's employment is important to the econemic security of many
famllles, particularly among lower-paid workers, and accounts for over one-third of the Income in familles where both parents
work.£ Desplte these changes, women continue to be most familles’ primary careglvers.?

Of course, workers’ careglving responsibllities are not Iimited to childcare, and Include many other forms of caregiving. An
increasing proportion of careglving goes to the elderly, and this trend will likely continue as the Baby Boomer population ages.t
As with childcare, women are primarily responsible for caring for soclety’s elderly, including care of parents, In-laws, and
spouses.? Unlike childcare, however, eldercare responsibliities gengrally Increase over time as the person cared for ages, and
eldercare can be much less predictable than chlidcare because of health crises that typlcally arise.*? As eldercare becomes
more common, workers in the “sandwich generation,” those between the ages of 30 and 60, are more likely to face work
responsibilities alongside both childcare and eidercare responsibllities. 1t

Carlng for Individuals with disabillties - Including care of adult children, spouses, or parents ~ Is also a common respensibility
of workers.** According to the most recent U.S. census, nearly a third of famllies have at least one famlly member with a
disabllity, and about one in ten families with chlidren under 18 years of age includes a child with a disabllity.£2 Most men and
women who provide care to relatives or other indlviduals with a disabllity are employed.M

While caregiving responsibllities disproportionately affect working women generally, thelr effects may be even more
pronounced among some women of color, partlcularly African Amerlcan women, 1 who have a long history of working outside
the:home.2¢ African American mothers with young children are more llkely to be employed than other women raising young
chlidren,*Z and both African Amerlcan and Hispanlc women are more likely to be ralsing children in a singie-parent household
than are White or Asian Amerlcan women. X Women of color also may devote more time to caring for extended family
members, Including both grandchliidren and elderly relatlves,? than do their White counterparts.

Although women are still responsible for a disproportionate share of famlly caragiving, men's role has Increased. Between 1965
and 2003, the amount of time that men spent on childcare nearly tripled, and men spent more than twice as long performing
household chores In 2003 as they did in 1965.22 Working mothers are also Increasingly relylng on fathers as primary childcare

providers,?
Work-Family Conflicts

As more mothers have entered the labor force, famllies have Increasingly faced conflicts between work and family
responsibllities, sometimes resulting In a *maternal wall” that limits the employment opportunities of workers with careglving

responsibilities.? These conflicts are perhaps felt most profoundly by lower-pald workers,2% who are disproportlonately people «

of color.2: Unable to afford to hire a childcare provider, many couples “tag team” by working opposite shifts and taking turns
caring for their children. In comparison to professionals, lower-paid workers tend to have much less control over thelr

schedules and are mare likely to face inflexible employer policies, such as mandatory overtime. 28 Family crises can sometimes
lead to discipline or even discharge when a worker violates an employer policy in order to address careglving responsibilities.2?

The Impact of work-family conflicts also extends to professional workers, contributing to the maternal wall or “glass ceilling”
that prevents many women from advancing in their careers. As a recent EEOC report reflects, even though women constitute
about half of the labor force, they are a much smaller proportion of managers and officials.?® The disparity is greatest at the
highest levels in the business world, with women accounting for only 1.4% of Fortune 500 CEOs.*® Thus, one of the
recormmendations made by the federal Glass Ceiling Commissian in 1895 was for organizations to adopt policles that allow
workers to balance work and family responsibllities throughout their careers 22

Individuals with caregiving responsibilities also may encounter the maternal wall through employer stereotyping. Writing for

the Supreme Court in 2003, Chief Justice Rehnquist noted that “the faultline between work and family [is] precisely where sex-
based overgenerallzation has been and remains strongest.”2 Sex-based stereotyping about careglving responsibllities is not '
limlted to childecare and Includes other forms of caregiving, such as care of a sick parent or spouse,22 Thus, women with
caregiving responsibllities may be percelved as more commiltted to caregiving than to thelr jobs and as less competent than
other workers, regardless of how thelr careglving responsibllities actually Impact thelr work.22 Male careglvers may face the
mirror Image stereotype: that men are poorly sulted to careglving. As a result, men may be denled parental leave or other
benefits routinely afforded thelr female counterparts.® Raclal and ethnlc stereotypes may further Iimit employment
opportunities for people of color. X

Employment decislons based on such stereotypes viclate the federal antldiscrimination statutes,®even when an employer acts
upon such stereotypes unconsclously o reflexively. 2 As the Supreme Court has explained, “[W]e are beyond the day when an
employer could evaluate employees by assuming or insisting that they mateh the stereotype assoclated with thelr group." &
Thus, for example, employment declsions based on stereotypes about working mothers are unlawful because “the
antldiscrimination laws entltle indlviduals to be evaluated as indlviduals rather than as members of groups having certaln

average characteristics,"22

Although some employment decisions that adversely affect caregivers may not constitute unlawful discrimination based on sex
or another protected characteristic, the Commisslon strongly encourages employers to adopt best practices to make It easier
for all workers, whether male or female, to balance work and personal responsibiiities, There Is substantlal evidence that

workplace flexibility enhances employee satlsfaction and job performance. Thus, employers can benefit by adopting such
flexible workplace polices®* by, for example, saving millions of dollars In retentlon costs, 42

II. UNLAWFUL DISPARATE TREATMENT OF CAREGIVERS
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This sectlon lliustrates various clrcumstances under which discrimination against a worker with caregiving responsibilitles constitutes
unlawful disparate treatment under Title VII or the ADA. Part A discusses sex-based disparate treatment of female caregivers,
focusing on sex-based stereotypes, Part B discusses stereotyping and other disparate lreatment of pregnant workers. Part C
discusses sex-based disparate treatment of male caregivers, such as the denlal of childcare leave that is avallable to female workers.
Part O discusses disparate treatment of women of color who have careglving responsibllities. Part E discusses disparate treatment of
a worker with caregiving responsibilities for an Individual with a disabillty, such as a child or a parent. FInally, part F discusses
harassment resulting In a hostlle work environment for a worker with careglving responsibliities,

A. Sex-based Disparate Treatment of Female Careglvers
1. Analysls of Evidence

Intentional sex discrimination against workers with caregiving responsibllities can be proven using any of the types of
evidence used In other sex discrimination cases. As with any other charge, investigators faced with a charge alleging
sex-based disparate treatment of female caregivers should examine the totality of the evidence to determine whether
the particular challenged action was unlawfully diseriminatory. All evidence should be examined In context. The presence
or absence of any particular kind of evidence is not dispositive. For example, while comparative evidence is often useful,
It Is not necessary to establish a violation.** There may be evidence of comments by officials about the reliabillty of
working mothers or evidence that, despite the absence of a decline In work performance, women were subjected to less
favorable treatment after they had a baby. It Is essential that there be evidence that the adverse action taken against
the caregiver was based on sex.

Relevant evidence in charges alleging disparate treatment of female caregivers may Include, but Is not limited to, any of
the following:

. Whe'ther the respondent asked female applicants, but not male applicants, whether they were marrled or had
young children, or about their childcare and other caregiving responsibliities;

* Whether declslonmakers or other officlals made stereotypical or derogatory comments about pregnant workers or
about working mothers or other female careglvers;**

« Whether the respondent began subjecting the charging party or other women to less favorable treatment soon
after It became aware that they were pregnant; 4

* Whether, desplte the absence of a decline In work performance, the respondent began subjecting the charging
party or other women to less favorable treatment after they assumed caregiving responsibllities;

= Whether female workers without children or other careglving responsibliities recelved more favorable treatment
than femalg careglvers based upon stereotypes of mothers or other female caregivers;

* Whether the respondent steered or assigned women with careglving responsibliities to less prestiglous or lower-
pald positlons;

» Whether male workers with careglving responsibllities recelved more favorable treatment than female workers;4&
= Whether statistical evidence shows disparate treatment against pregnant workers or female careglvers; ¥
* Whether respondent deviated from workplace policy when It took the challenged actlon;

* Whether the respondent’s asserted reason for the challenged action Is credible.%2

2. Unlawful Disparate Treatment of Female Caregivers as Compared with Male Caregivers

Employment declsions that discriminate against workers with careglving respongibilities are prohibited by Title VII If they
are based on sex or another protected characteristlc, regardless of whether the employer discriminates more broadly
against all members of the protected class, For example, sex discrimination against working mothers is prohibited by

Tltle VII even If the employer does not discriminate against childiess women. %

EXAMPLE 1
UNLAWFUL DISCRIMINATION AGAINST WOMEN WITH YOUNG CHILDREN

Charmaine, a mother of two preschool-age chlldren, files an EEOC charge alleging sex discrimination after
she Is rejected for an opening In her employer's executlve training program, The employer asserts that it
rejected Charmaine because candidates who were selected had better performance appralsals or more
managerlal experience and because she is not “executive material.” The employer also contends that the
fact that half of the selectees were women shows that her rejection could not have been because of sex.
However, the Investlgation reveals that Charmalne had more managerial experience or better performance
appralsals than several selectees and was better quallfied than some selectees, Including both men and
women, as welghted pursuant to the employer’s written selection pollcy. In addltion, while the employer
selected both men and women for the program, the only selectees with preschaol age children were men.
Under the circumstances, the Investigator determines that Charmalne was subjected to discrimination based
on her sex,

Title VII does not prohibit discrimination based solely on parental or other careglver status, so an employer does not
generally violate Title VII's disparate treatment proscription If, for example, It treats working mothers and working |
fathers In a simllar unfavorable (or favorable) manner as compared to childless workers. i

3. Unlawful Gender Role Stereotyping of Working Women

Although women actually do assume the bulk of caretaking responsibilities in most families and many women do curtall
thelr work responsibllities when they become caregivers, Tltle VII does nat permit employers to treat female workers
less favorably merely on the gender-based assumption that a particular fermale worker will assume caretaking
responsibliities or that a female worker's caretaking responsibilities will interfere with her work performance.® Because
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stereotypes that female caregivers should not, wlill not, or cannot be committed to thelr jobs are sex-based, employment
decisions based on such stereotypes violate Title Vi

Gender- Assurmnptions About Futu regivin sponsibllities

Relylng on stereotypes of traditlonal gender roles and the divislon of damestic and workplace responslbllities, some
employers may assume that chlidcare responsibilities will make fernale employees less dependable than male
employees, even if a female worker Is not pregnant and has not suggested that she will became pregnant.ﬂ-Fear of such
stereotyping may even prompt married female job applicants to remove thelr wedding rings before going into an

Interview

EXAMPLE 2
UNLAWFUL STEREOTYPING DURING HIRING PROCESS

Patricla, a recent business school graduate, was interviewed for a position as a marketing assistant fora
public relations firm. At the Interview, Bob, the manager of the department with the vacancy belng filled,
noticed Patricia’s wedding ring and asked, “How many kids do you have?" Patricia told Bob that she had no
children yet but that she planned to once she and her husband had gotten their careers underway. Bob
explained that the duties of a marketing assistant are very demanding, and rather than discuss Patricla’s
quallfications, he asked how she would balance work and childcare responsibilities when the need arose.
Patricia explained that she would share childcare responslbllities with her husband, but Bob responded that
men are not reliable caregivers. Bob later told his secretary that he was concerned about hlring a young
married woman - he thought she might have kids, and he didn't belleve that belng a mother was
“compatible with a fast-paced business environment.” A week after the Interview, Patricla was notified that
she was not hired.

Believing that she was well qualified and that the Interviewer's questions reflected gender bias, Patricla filed
a sex discrimination charge with the EEDC. The investigator discovered that the employer reposted the
position after rejecting Patricia. The employer said that It reposted the position because It was not satisfied
with the experlence level of the applicants in the first round. However, the investigation showed that Patricia
esslly met the requirements for the position and had as much experience as some other Individuals recently
hired as marketing asslstants. Under the clrcumstances, the investigator determines that the respondent
rejected Patricla from the first round of hirlng because of sex-based stersotypes In vialation of Title VIL

Mixed-motives Cases

An employer violates Title VII If the chargling party’s sex was a motlvating factor in the chalienged employment declslon,
regardless of whether the employer was also motivated by legitimate business reasons.*t However, when an employer
shows that It would have taken the same action even absent the discriminatory motlve, the complaining employee will
nat be entitled to reinstatement, back pay, or damages.

: EXAMPLE 3 .
DECISION MOTIVATED BY BOTH UNLAWFUL STEREOTYPING AND LEGITIMATE BUSINESS
REASON

Same facts as above except that the employer did not repost the position but rather hired Tom from the
same round of candidates that Patricla was In. In addition, the record showed that other than Tom's greater
experlence, Tom and Patricia had similar quallficatlons but that the employer consistently used relevant
experience as a tiehreaking factor In filling marketing positions. The investigator determines that the
employer has violated Title VII because sex was a motivating factor in the employer's decision not to hire
Patricia as evidenced by Bob's focus on caregiving responsibilities, rather than qualifications, when he
Interviewed Patricia and other female candldates. However, the employer would have selected Tom, even
absent the discriminatory motive, based on his greater experience, Thus, Palricla may be entitled to
altorney’s fees and/or injunctive relief, but is not entltled to instatement, back pay, or compensatory or
punlitive damages.

5 e Wor I

The effects of stereotypes may be compounded after female employees become pregnant or actually begin
assuming careglving responsibliities. For example, employers may make the stereotypical assumptions that
wormen with young children will {or should) not work long hours and that new mothers are less committed to
thelr jobs than they were before they had children.® Relylng on such stereotypes, some employers may
deny female careglvers opportunities based on assumptions about how they might balance work and family
responsibilities. Employers may further stereotype female caregivers who adopt part-time or flexible work
schedules as "homemakers” who are less committed to the workplace than thelr full-time colleagues.®
Adverse employment decisions based on such sex-based assumptions or speculation, rather than on the
specific work performance of a particular employee, violate Title VIL.

EXAMPLE 4
UNLAWFUL SEX-BASED ASSUMPTIONS ABOUT WORK PERFORMANCE

Anjull, a police detective, had received glowing performance reviews durlng her first four years with the
City's police department and was assumed to be on a fast track for promotion, However, after she returned
from leave to adopt a child during her fifth year with the department, her supervisor frequently asked how
Anjuli was golng to manage to stay on top of her case load while caring for an Infant. Although Anjuli
continued to work the same hours and close as many cases as she had before the adoption, her supervisor
pointed out that none of her superlors were mothers, and he removed her from her high-profile cases,
asslgning her smaller, more routine cases normally handled by inexperienced detectives. The City has
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violated Title VII by treating Anjull less favorably because of gender-based stereotypes about working
mothers.

EXAMPLE &
UNLAWFUL STEREOTYPING BASED ON PARTICIPATION IN FLEXIBLE WORK ARRANGEMENT

Emily, an assistant professor of mathematics at the University for the past seven years, files @ charge
alleging that she was denied tenure based on her sex. Emily applied for tenure after she returned from six
months of leave to care for her father. The University's flexible work program allowed employees to take
leave for a year without penalty. Before taking leave, Emlly had always recelved excellent performance
revlews and had published three highly regarded books In her fleld. After returning from leave, however,
Emlly believed she was held to 2 higher standard of review than her colleagues who were not careglvers or
had not taken advantage of the leave policies, as reflected In the lower performance evaluations that she
recelved from the Dean of her department after returning from leave, Emlly applied for tenure, but the
promation was denied by the Dean, whao had a history of criticlzing female faculty members who took time
off from thelr careers and was heard commentlng that “she’s just [lke the other women who think they can
come and go as they please to take care of thelr families.”

While the Unlversity acknowledges that Emily was eligible for tenure, it asserts that it denied Emily tenure
bacause of a decline in her performarice. The investigation reveals, however, that Emily’s post-leave work
output and classroom evaluations were comparable to her work performance before taking leave. In
addltion, The Universlty does not Identify any specific deficlencies in Emlly’s performance that warranted the
decline In its evaluation of her work. Under the clrcumstances, the investlgator determines that Emlly was
denied tenure because of her sex.

£mployment declslons that are based on an employee’s actual work performance, rather than assumptions or
stereotypes, do not generally viclate Title VII, even If an employee's unsatisfactory work performance s attributable to
caregiving responsibllities.

EXAMPLE 6
EMPLOYMENT DECISION LAWFULLY BASED ON ACTUAL WORK PERFORMANCE

After Carla, an assoclate in a law firm, returned from maternity leave, she began missing work frequently
because of her difficulty In obtalning childcare and was unabie to meet several important deadlines. As a
result, the firm lost a blg cllent, and Carla was glven a written warning about her performance. Carla‘s
contlnued childcare difficulties resulted in her missing further deadlines for several Important projects, Two
months after Carla was given the written warning, the firm transferred her to another department, where
she would be excluded from most high-profile cases but would perform work that has fewer time
constraints. Carla filed a charge alleging sex discrimination. The Investigation revealed that Carla was
treated comparably to other employees, both male and female, who had missed deadlines on high-profile
projects or otherwlse performed unsatisfactorily and had failed to iImprove within a reasonable perlod of
time. Therefore, the employer did not violate Title VII by transferring Carla.

“Benevolent” Stersotypin

Adverse employment decisions based on gender stereotypes are sometimes well-intentioned and percelved by the
employer as being In the employee’s best Interest.22 For example, an employer might assume that a working mother
would not want to relocate to another city, even If It would mean a promotion. 2 Of course, adverse actlons that are
based on sex stereotyping violate Title VII, even if the employer is not acting out of hostllity.22

EXAMPLE 7
STEREOTYPING UNLAWFUL EVEN IF FOR BENEVOLENT REASONS

Rhonda, a CPA at a mid-slze accounting firm, mentioned to her boss that she had become the guardian of
her nlece and nephew and they were coming to live with her, so she would need a few days off to help them
settle in. Rhonda's boss expressed concern that Rhonda would be unable to balance her new family
responsibilities with her demanding career, and was worred that Rhonda would suffer from stress and
exhaustion. Two weeks later, he moved her from her lead posltion on three of the firm‘s biggest accounts
and assigned her to supporting roles handling several smaller accounts. In doing so, the boss told Rhonda
that he was transferring her so that she "would have more time to spend with her new famlly,” despite the
fact that Rhonda had asked for no additlonal leave and had been completing her work In a timely and
satisfactory manner. At the end of the year, Rhonda, for the first time In her 7-year stint at the firm, Is
denled a pay ralse, even though many other workers did recelve raises. When she asks for an explanation,
she is told that she needs to be avallable to work on bigger accounts if she wants to recelve ralses. Here,
the employer has engaged In uplawful sex discrimination by taking an adverse action against a femnale
employee hased on stereotypical assumptlons about women with careglving responsibilities, even If the
employer belleved that It was acting In the employee's best Interest.

In some clrcumstances, an employer will take an action that unlawfuily imposes on a female worker the
employer's own stereotyplcal views of how the worker should act even though the employer Is aware that
the worker objects, Thus, If a supervisor belleves that mothers should not work full time, he or she might
refuse to conslder a working mother for a promotlon that would Involve a substantial increase In hours, even
if that worker has made It clear that she would accept the promotion If offered.

EXAMPLE 8
DENIAL OF PROMOTION BASED ON STEREOTYPE OF HOW MOTHERS SHOULD ACT

Sun, a mid-level manager In a data services company, applied for a promotion to a newly created upper-

level management position. At the Interview for the promotion, the selecting offictal, Charlie, who had nevet
met Sun before, asked her about her childcare responsibllitles, Sun explained that she had two teenage

Tattsans I xvicenar annn rrnv/-r\r\'l;nxr/r'lnr\c/r\arnrﬂ.vi'hrr hfm] 5/7/7.()1 6



Enforcement Guidance: Unlawful Disparate Treatment of Workers with Caregiving Resp... Page 6 of 15

chlidren and that she commuted every week between her home In New York and the employer’s maln office
In Northern Virginla. Charlie asked Sun how her husband handled the fact that she was “away from home so
rruch, not caring for the familly except on weekends,” Sun explained that her husband and their children
“helped each other" to function as “a successful family,” but Charlle responded that he had “a very difficult
time understanding why any man would allow his wife to live away from home during the work week.” After
Sun Is denled the promotion, she files an EEOC charge alleging sex discrimination. According to the
employer, it considered Sun and one other candidate for the promotion, and, although they were both well
qualified, it did not select Sun because It felt that it was unfalr to Sun's chlldren for thelr mother to work so
far from home. Under the clrcumstances, the Investigator determines that the employer denied Sun the
promotion because of unlawful sex dlscrimination, basing Its declsion In particular on stereotypes that
women with children should not ltve away from home during the week.&

4. Effects of Stereotyping on Subjective Assessments of Work Performance

In addition to leading to assumptions about how female employees might balance wark and caregiving responsibilities,
gender stereotypes of caregivers may more broadly affect perceptions of 2 worker's general competence.®* Once female
workers have children, they may be perceived by employers as being less capable and skilled than thelr childless female
counterparts or their male counterparts, regardless of whether the male employees have children.® These gender-based
stereatypes may even place somie working mothers in a “double bind,” In which they are simultaneously viewed by their
employers as "bad mothers” for investing time and resources into thelr careers and “bad workers" for devoting time and
attention to their families.2! The double bind may be particularly acute for mothers or other female caregivers who work
part time. Colleagues may view part-time working mothers as uncommitted to work while viewing fuli-time working
mothers as Inattentive mothers.82 Men who work part time may encounter different, though equally harmful,

stereoty|:»e::7.5-ﬁ

Investigators should be aware that It may be more difficult to recognize sex stereotyping when it affects an employer's
evaluation of a worker's general competence than when It leads to assumptions about how a worker will balance work
and caregiving responsibllities. Such stereotyping can be based on unconsclous blas, particularly where officials engage
in subjective declsionmaking. As with other forms of gender stereotyping, comparative evidence showing more favorable
treatment of male caregivers than female caregivers is helpful but not necessary to astablish a violation. 2 Investigators
should be particularly attentlve, for example, to evidence of the following:

« Changes In an employer's assessment of a worker’s performance that are not linked to changes In the worker's
actual performance and that arise after the worker becomes pregnant or assumes caregiving responsibllities;

» Subjective assessments that are not supported by specific objectlve criterla; and
= Changes In assignments or duties that are not readlly explained by nondiscriminatory reasons.

EXAMPLE 9
EFFECTS OF STEREOTYPING ON EMPLOYER'S PERCEPTION OF EMPLOYEE

Barbara, a highly successful marketing executive at a large public relations firm, recently became the
primary caregiver for her two young grandchlldren, Twice a month, Barbara and her marketing colleagues
are expected to attend & 9 a.m. corporate sales meeting, Last month, Barbara arrived a few minutes.late to
the meeting. Barbara did not think her tardiness was noteworthy since one of her colleagues, Jim, regularly
artived late to the meetings. However, after her late arrival, Barbara's boss, Susan, severely criticized her
for the Incident and informed her that she needed to start keeplng a daily log of her activitles.

The next month, Susan announced that one of the firm's marketing executives would be promoted to the
position of Vice President. After Susan selected Jim, Barbara filed a charge alleging that she was denled the
promotion because of her sex, According to Susan, she selected Jim because she believed that he was more
“dependable, reliable, and committed to his work” than other candidates, Susan explained to the
Investigator that she thought as highly of Barbara’s work as she did of Jim's, but she decided not to promote
a worker who arrived late to sales meetings, even if It was because of childcare responsibliities, Other
employees stated that they could enly remember Barbara‘s belng late on one oceasion, but that Jim had
been late on numerous occasions. When asked about this, Susan admitted that she might have forgotten
about the times when Jim was late, but still considered Jim to be much more dependable. The investigator
asks Susan for more specifics, but Susan merely responds that her opinlon was based on many years of
experience working with both Barbara and Jim. Under the clrcumstances, the Investigator concludes that
Susan deriled Barbara the promotion because of her sex.

EXAMPLE 10
SUBJECTIVE DECISIONMAKING BASED ON NONDISCRIMINATORY FACTORS

Simone, the mother of two elementary-school-age children, files an EEOC charge alleging sex discrimination
after she s terminated from her posltion as a reporter with a medium-size newspaper. The employer asserts
that It Jald Simone off as part of a reduction In force In response to decreased revenue, The employer states
that Slmone's supervisor, Alex, compared Slmone with two other reporters in the same department to
determine whom ta lay off. According to Alex, he considered Jocelyn (an older woman with two grown
children) to be a superlor worker to Simone because Jocelyn’s work needed less editing and supervision and
she had the most experience of anyone in the department, Alex said he also favored Louis (a young male
worker with no children) over Simone because Louls had shown exceptional Initiative and creativity by
writing several stories that had received national publicity and by creating a new feature to increase youth
readership and advertising revenua, Alex said that he consldered Simone’s work satisfactory, but that she
Jacked the unique talents that Jocelyn and Louls brought to the department. Because the Investigation does
not reveal that the reasons provided by Alex are a pretext for sex discrimination, the Investigator does not
find that Simone was subjected to sex discrimination,

B. Pregnancy Discrimination
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Employers can also violate Tltle VII by making assumptions about pregnancy, such as assumptlons about the commitment of
pregnant workers or thelr ability to perform certain physical tasks. 2 As the Supreme Court has noted, "[W]omen as capable of
doing thelr jobs as their male counterparts may not be forced to choose between having & child and having & jr:b."‘52 Title VII's
prohlbition against sex discrimination Includes a prohlbition against employment declslons based on pregnarcy, even where an
employer does not discriminate agalnst women generally.? As with other sex-based stereotypes, Title VII prohlbits an
employer from basing an adverse employment declsion on stereotyplcal assumptions about the effect of pregnancy on an
employee's job performance, regardless of whether the employer Is acting out of hostllity or a bellef that It Is acting In the
employee’s best interest.

Because Title VII prohiblts discrimination based on pregnancy, employers should not make pregnancy-related Inquirtes. The
EEOC wlil generally regard a pregnancy-related inquiry as evidence of pregnancy diserimination where the employer
subsequently makes an unfavorable job decislon affecting a pregnant worker.2* Employers should be aware that pregnancy
testing also Implicates the ADA, which restricts employers’ use of medical examinations. 2 Given the potential Title VII and
ADA Implications, the Commission strongly discourages employers from making pregnancy~related inquiries or conducting
pregnancy tests,

An employer also may not treat a pregnant worker who Is temporarily unable to perform some of her job duties because of
pregnancy less favorably than workers whose job performance Is simllarly restricted because of conditions other than
pregnancy. For example, if an employer provides up to eight weeks of pald leave for temporary medlcal conditions, then the
employer must provide up to elght weeks of paid leave for pregnancy or related medical conditions.22

For more information on pregnancy discrimination under Title VI, see “Questlons and Answers on the Pregnancy
Discrimination Act,” 29 C.F.R. Part 1604 Appendix (1978).

EXAMPLE 11
UNLAWFUL STEREOTYPING BASED ON PREGNANCY

Anna, a records administrator for a health malntenance organization, was flve months pregnant when she missed
two days of work due to a2 pregnancy-related (liness. Upori her return to work, Anna's supervisor, Tom, called her
Into his office and told her that “her body was trying to tell her something” and that “her attendance was
becoming a serious problem.” Anna reminded him that she had only missed two days and that her doctor had
found no continuing complications related to her brief lliness, However, Tom responded, “"Well, now that you're
pregnant, you will probably miss a lot of work, and we need someone who will be dependable.” Tom placed Anna
on an unpald leave of absence, telling her that she would be able to return to work after she had dellvered her
baby and had time to recuperate and that “not working [was] the best thing for [her] right now."” In response to
Anna‘s EEOC charge alleging pregnancy discrimination, the employer states that it placed Anna on leave because
of paor attendance. The Investigation reveals, however, that Anna had an excellent attendance record before she
was placed on leave, In the prior year, she had missed only three days of work because of ifiness, including two
days for her pregnancy-related lliness and one day when she was |l before she became pregnant. The Investigator
concludes that the employer subjected Anna to impermissible sex discrimination under Title VII by basing Its
action on a stereotypical assumption that pregnant women are poor attendees and that Anna would be unable to

meet the requirements of the job. 2

EXAMPLE 12
UNLAWFUL REFUSAL TO MODIFY DUTIES

Ingrid, a pregnant machine operator at a bottling company, is told by her doctor to temporarlly refrain fram lifting
more than 20 pounds. As part of her job as a machine operator, Ingrid is requlred to carry certaln materials
weighing more than 20 pounds to and from her machine several times each day. She asks her supervisor If she
can be temporarily relieved of this function, The supervisor refuses, stating that he can't reassign her Jjob duties
but can transfer her temporarily to another lower-paying position for the duration of the lifting restriction. Ingrid
reluctantly accepls the transfer but also files an EEOC charge alleging sex discrimination, The Investigation reveals
that in the previous six months, the employer had reassigned the lifting duties of three other machine operators,
Including a man who injured his arm In an automobile accident and a woman whe had undergone surgery to treat
a hernia, Under the circumstances, the investigator determines that the employer subjected Ingrid to
discriminatlon based on sex (l.e., pregnancy).

C. Discriminatlon Against Male Caregivers™

The Supreme Court has observed that gender-based stereotypes also influence how male workers are percelved: “Stereotypes
about women's domestic roles are relnforced by parallel sterectypes presuming a lack of domestic responsibilities for men.
These mutually relnforcing stereotypes created a self-fulfilling cycle of discrimination. "™ Stersotypes of men as “bread
winners" can further lead to the perception that a man who warks part time is not a good father, even If he does so to care for
his children.#=Thus, whlile working women have generally borne the brunt of gender-based stereotyping, unlawful assumptions
about working fathers and other male caregivers have sometimes led employers to deny male employees opportunities that
have been provided to working women or to subject men who are primary caregivers to harassment or other disparate
treatment.Z® For example, some employers have denled male employees’ requests for leave for childcare purposes even whlie
granting female employees’ requests, For more Information on how to determine whether an employee has been subjected to
unlawful disparate treatment, see the discussion at § IL.A.1, above, "Sex-based Disparate Treatment of Female Careglvers ~
Analysls of Evidence.”

Significantly, white employers are permitted by Tltle VII to provide women with leave speclfically for the perlod that they are
Incapacitated because of pregnancy, chlidbirth, and related medical conditions, employers may not treat either sex more
favorably with respect to other kinds of leave, such as leave for chlldcare purposes.Z To avoid a potential Title VII violation,
employers should carefully distingulsh between pregnancy-related leave and other forms of leave, ensuring that any leave

specifically provided to women alone Is limited to the period that women are incapacitated by pregnancy and chitdbirth.22
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EXAMPLE 13
EMPLOYER UNLAWFULLY DENIED BENEFI(T TO MALE WORKER BECAUSE OF GENDER-BASED
STEREOTYPE

Eric, an elementary school teacher, requests unpaid feave for the upcoming school year for the purpose of caring
for his newborn son. Although the school has a collective bargalning agreement that allows for up to one year of
unpaid leave for varlous personal reasons, Including to care for a newborn, the Personnel Dlrector denles the
request, When Erlc points out that women have been granted chlldcare leave, the Director says, “That's different.
We have to glve chlldcare leave to women.” He suggests that Eric instead request unpaid emergency leave,
though that is limited to 90 days. Thlis is a violation of Tltle VII because the employer Is denylng male employees a
type of leave, unrelated to pregnancy, that It Is granting to female employees.

EXAMPLE 14
EMPLOYER UNLAWFULLY DENIED PART-TIME POSITION TO MALE WORKER BECAUSE OF SEX

Tyler, a service technician for a communications company, requests reassignment to a part-time posltion so that
he can help care for hls two-year-old daughter when hls wife returns to work. Tyler's supervisor, however, rejects
the request, saying that the department has only one open slot for a part-time technlcian, and he has reserved it
in case it Is needed by a female techniclan. Tylers supervisor says that Tyler can have a part-time position should
another one open up. After two months, no additional slots have opened up, and Tyler files an EEOC charge
alleging sex discrimination. Under the circumstances the employer has discriminated against Tyler based on sex by

denying him a part-time position.
D. Discrimination Agalnst Women of Calor

In addition to sex dlscrimination, race or national origin dlscrimination may be a further employment barrier faced by women
of color who are careglvers. For example, a Latina working mother might be subjected to discrimination by her supervisor
based on his stereatypical notlons about working mothers or pregnant workers, as well as his hostility toward Latinos
generally. Women of color also may be subjected to Intersectional discriminatlon that Is specifically directed toward women of
a particular race or ethnlclty, rather than toward all women, resulting, for example, In less favorable treatment of an African

Amerlcan working mother than her White counterpart,2

EXAMPLE 15
UNLAWFUL DENIAL OF COMPENSATORY TIME BASED ON RACE

Margaret, an African Amerlcan employee in the Clty's Parks and Recreation Department, flles an EEOC charge
alleging that she was denled the opportunity to use compensatory time because of her race. She asked her
supervisor, Sarah, for the opportunity to use compensatory time so she could occastonally be absent during
regular work hours to address personal responslbilitles, such as caring for her children when she does not have a
sitter. Sarah rejected the request, explaining that Margaret's posltlon has set hours and that any absences must
be under the official leave policy. The Investigation reveals that while the Clty does not have an officlal
compensatory time policy; several White employees In Margaret's position have been allowed to use compensatory
time for childcare purposes, When asked about this discrepancy, Sarah merely responds that those employees’
situatlons were “different.” In addition, the investigation reveals that while White employees have been allowed to
use compensatory time, no Afrlcan Americans have been aliowed to do so. Under the circumstances, the
Investigator determines that Margaret was unlawfully denied the opportunity to use compensatory time based on
her race.

EXAMPLE 16
UNLAWFUL HARASSMENT AND REASSIGNMENT BASED ON SEX AND NATIONAL ORIGIN

Christina, a Mexlcan-Amerlcan, flied an EEOC charge alleging that she was subjected to discrimination based on
natlonal origin and pregnancy. Christina had worked as a server walting tables at a large chain restaurant untll she
was reassigned to a kitchen position when she was four months pregnant. One of Christina‘s supervisors has
regularly made comments In the workplace about how Mexicans are entering the country lllegally and taking jobs
from other people. After Christina becomes pregnant, he began directing the comments at Christina, telling her
that Mexican families are too large and that It is not fair for Mexicans to come to the United States and “take over”
and use up tax dollars, When he reassigned Christina, he explalned to her that he thought customers’ appetites
would be spolled if they had thelr food brought to them by someone who was pregnant. Under these
clrcumstances, the evidence shows that Christina was subjected to discrimlnation based on both sex (pregnancy)
and natlonal orlgin,

E. Unlawful Careglver Stereotyping Under the Americans with Disabilities Act

In addition to prohibiting discrimination against a qualified worker because of his or her own disabllity, the Americans with
Disabllitles Act (ADA) prohlbits discrimination because of the disabllity of an Individual with whom the worker has a relationship
or assoclation, such as a chlld, spouse, or parent,82 Under this provision, an employer may not treat a worker less favorably
based on stereotyplical assumptions about the worker’s abllity to perform job dutles satisfactorily while also providing care to a
relative or other Individual with a disablllty. For example, an employer may not refuse to hire a job applicant whose wife has a
disabllity because the employer assumes that the applicant would have to use frequent leave and arrive |ate due to hls
responsibllity to care for his wife.22 For more Information, see EEQC's Questions and

Answers About the Association Provision of the ADA at _hitps://www.eeoc, gov/facts/assoclation_ada.html,

EXAMPLE 17
UNLAWFUL STEREOTYPING BASED ON ASSOCIATION WITH AN INDIVIDUAL WITH A DISABILITY

An employer |s Intervlewlng applicants for a computer programmer posltion, The employer determines that one
of the appllicants, Arnold, Is the best quallfied, but Is reluctant to hire him because he disclosed during the
interview that he s a divorced father and has sole custody of his son, who has a disability. Because the employer
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concludes that Arnold's caregiving responsibllities for a person with a disabllity may have a negative effect on his
attendance and work performance, It decldes to offer the position to the second best qualified candidate, Fred, and
encourages Arnold to apply for any future openings If his caregiving responsibilities change, Under the
clrcumstances, the employer has violated the ADA by refusing to hire Arnold because of his association with an
individual with a disabllity.

F. Hostile Work Environment

Employers may be llable If workers with careglving responsibliltles are subjected to offenslve comments or other harassment
because of race, sex (Including pregnancy), assoclation with an Indlvidual with a disabliity,24 or another protected characterlstic
and the conduct Is sufficlently severe or pervaslve to create a hostlle work environment, EE The same legal standards that
apply to other forms of harassment prohibited by the EEO statutes also apply to unlawful harassment directed at caregivers or
pregnant workers.

Employers should take steps to prevent harassment directed at careglvers or pregnant workers from occurring In the
workplace and to promptly correct any such conduct that does occur. In turn, employees who are subjected to such
harassment should follow the employer’s harassment complaint process or otherwise notlfy the employer about the conduct, so
that the employer can investigate the matter and take appropriate action. For more information on harassment claims
generally, see EEOC Policy Guidance on Current Issues of Sexual Harassment (Mar. 19, 1990) at
hittps:/iwww.eeoc,aov/policy/docs/currentissues.html, and Enforcement Guidance: Vicarious Employer Liabllity for Unlawful
Harassment by Supervisors (June 19, 1999) at hitps://www.esoc.gov/policy/docs/harassment hitml,

EXAMPLE 18
HOSTILE WORK ENVIRONMENT BASED ON STEREOTYPES OF MOTHERS

After Yael, a supervlsor at a constructlon slte, returned to work from maternity leave, she asked her supervisor,
Rochelle, for permisslon to use her lunch break to breastfeed her child at the child’s day care center. Rechelle
agreed, but added, “*Now that you‘re a mother, you won't have the same dedicatlon to the job. That's why I never
had any kids! Maybe you should rethink belng a supervisor.” She also began monltoring Yael’s time, tracking when
Yael left and returned from her lunch break and admonlishing her If she was late, even only a few minutes. Other
employees who left the site durlng lunch were not simllarly monltored. Rochelle warned Yae! that If she had
another chlld, she could “kiss her career goodbye,” and that It was Impossible for any woman to be a good mother
and a good supervisor at the same time. Yael Is very upset by her supervisor's conduct and reports It to a higher-
level manager. However, the employer refuses to take any actlon, stating that Yael Is merely complaining about a
“personallty conflict” and that he does not get involved In such personal matters. After the conduct contlnues for
several more months, Yael files an EEOC charge alleging that she was subjected to sex-based harassment, Under
the clrcumstances, thé Investigator determlines that Yael was subjected to a hostlle work environment based on
sex and that the employer Is llable.

EXAMPLE 19
HOSTILE WORK ENVIRONMENT BASED ON PREGNANCY

Ramona, an account representative, had been working at a computer software company for flve years when she

became pregnant. Untll then, she had been considered a “top performer,” and had received multiple promotlons

and favorable evaluations. During Ramona’s pregnancy, her supervisor, Henry, frequently made pregnancy-related

comments, such as, “You look like a balloon; why don't you waddle on over here?” and, “Pregnant workers hurt

the company’s bottom line.” Henry also began treating Ramona differently from other account representatives by,

for example, asking for advance notlfication and documentation of medical appointments - a request that was not
_ made of other employees who took leave for medical appointments nor of Ramona before her pregnancy.

After Ramona returned from maternity leave, Henry continued t¢ treat her differently from other account
representatives. For example, shortly after Ramona returned from maternity leave, Henry gave Ramona’s
coworkers an afternoon off so that they could attend a local falr as a “reward” for having covered Ramona’s
workload while she was on leave, but required Ramona to stay in the office and answer the phones. On another
occasion, Ramona requested a schedule change so that she could leave earlier to plck up her son from daycare,
but Henry denied the request without explanation, even though other employees’ requests for schedule changes
were granted freely, regardless of the reason for the request. Henry also contlnued to make pregnancy-related
comments to Ramona on a regular basls, For example, after Ramona returned from maternity leave, she and
Henry were discussing a coworker’s pregnancy, and Henry sarcastically commented to Ramona, *I suppose you'll
be pregnant agaln soon, and we'll be picking up the slack for you just llke the last time.”

Ramona complalned about Henry’'s conduct to the Human Resources Manager, but he told her he did not want to
take sides and that matters llke schedule changes were within managerlal discretion. After the conduct had
continued for several months, Ramona filed an EEOC charge alleging that she had been subjected to a hostlle work
environment because of her pregnancy and use of maternity leave. Noting that Ramona experlenced ongolng
abuslve conduct after she became pregnant, the Investigator determines that Ramona has been subjected to a
hostile work environment based on pregnancy and that the employer Is llable 38

EXAMPLE 20
HOSTILE WORK ENVIRONMENT BASED ON ASSOCIATION WITH AN INDIVIDUAL WITH A DISABILITY

Martin, a first-line supervisor In a department store, had an excellent working relationship with hls supervisor,
Adam, for many years. However, shortly after Adam learned that Martin‘s wife has a severe form of multiple
sclerosis, hls relationship with Martin deteriorated. Although Martin had always been a good performer, Adam
repeatedly expressed his concern that Martin's responsibliltles caring for hls wife would prevent him from being
able to meet the demands of his job. Adam removed Martin from team projects, stating that Martin’s coworkers
did not think that Martin could be expected to complete his share of the work “considering all of his wife’s medical
problems.” Adam set unrealistic time frames for projects assigned to Martin and yelled at him in front of coworkers
about the need to meet approaching deadilnes. Adam also began requiring Martin to follow company policles that
other employees were not required to follow, such as requesting leave at least a week in advance except In the
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case of an emergency. Though Martin complalned several times to upper management about Adam's behavlor, the
employer did nothing. Martin flles an EEOC charge, and the investigator determines that the emplayer Is liable for
harassment on the basis of Martin‘s assoclation with an indlvidual with a disabllity.

III. RETALIATION

Employers are prohibited from retallating against workets for opposing unlawful discrimination, such as by complaining to thelr
employers about gender stereotyplng of working mothers, or for participating in the EEOC charge process, such as by filing a charge
or testlfylng on behalf of another worker who has flled a charge. Because discriminatlon agalnst caregivers may violate the EEO

statutes, retallation agalnst workers who complain about such discrimination also may vlolate the EEO statutes.&

The retaliation provisions under the EEQ statutes protect Individuals against any form of retallation that would be reasonably likely to
deter someone from engaging In protected actlvity.28 Caregivers may be particularly vulnerable to unlawful retaliation because of the
challenges they face In balanclng work and family responsibllities. An action that would be likely to deter a working mother from
filing a future EEOC complalnt might be less likely to deter someone who does not have substantial careglving responsibilities. As the
Supreme Court noted in a 2006 decision, “A schedule change in an employee's work schedule may make little difference to many
workers, but may matter enormously to a young mother with school age chitdren.”® Thus, the EEO statutes would prohlbit such a
retallatory schedule change or any other act that would be reasonably likely to deter a working mother or other careglver from
engagling In protected activity.

Footnotes

! For more information on the FMLA, see Compliance Assistance - Famlly and Medlcal Leave Act, http://www.dol.gov/whd/fmla/ (U.S.

Department of Labor web page); see also
EEOC Fact Sheet, The Family and Medical Leave Act, the Americans with Disabllitles Act, and Title VII of the Civil Rights Act of 1964
(1995), https://www eeo li csffmla Tl (discussing questions that arlse under Title VII and the ADA when the FMLA also

applies).

While federal Jaw does not prohlblt discrimination based on parental status, some state and local laws do prohlbit discrimination based on
parental or simliar status. £.g., ALASKA STAT. § 18.80.200 (prohiblting employment discrimination based on “parenthood”); D.C. Human
Rights Act, D.C. CODE § 2-1402,11 (prohiblting employment discrimination based on “family responsibillties”).

2 In 1970, 43% of women were in the labor force whlle 59% of women were In the labor force In 2005, BUREAU OF LABOR STATISTICS,
DEPT OF LABOR, WOMEN IN THE LABOR FORCE: A DATABOQK 1 (2006) (herelnafter DATABOOK], http://www.bls.oov/cps/wli-databook-

2006,pdf.
3 AFL-CIO, PROFESSIONAL WOMEN: VITAL STATISTICS (2006), http://www.pay-equity.ora/PDEs/ProfWomen.pdf (In 2005, women

accounted for 46.4% of the labor force),

4 DATABOOK, supra note 2, Table 7 (59% of mothers with children under 3 were In the civilian labor force in 2005, compared with 34% In
1975).

5 BUREAU OF LABOR STATISTICS, DEP'T OF LABOR, WORKING IN THE 21ST CENTURY, http://www.bls. gov/opub/workina/home. him
(combined work hours per week for marrled couples with chlldren under 18 increased from 55 hours in 1969 to 66 hours in 2000).

§ Testimony of Heather Boushey, Senior Economist, Center for Economlc and Pollcy Research,

to the EEOC, Apr. 17, 2007, https://www.ecoc.qov/abouteeoc/meetings/4-17-07/boushey.html (*For many families, having a working wife

can make the difference between being middle class and not. . . . The shift In women's work participation Is not simply about women
wanting to work, but It Is also about their families needing them to work.").

7 See generally Laura T. Kessler, The Attachment Gap: Employment Discrimination Law, Women's Cultural Caregiving, and the Limits of
Economic and Liberal Legal Theory, 34 U. MICH, J.L. REFORM 371, 378-80 (2001) {discussing women’s continued role as primary
careglvers In our soclety and citing studies).

BUREAU OF LABOR STATISTICS, DEP'T OF LABOR, AMERICAN TIME-USE SURVEY (2006), Table 8,
htto://www.bls. gov/news release/pdf/atus, pdf (in 2005, In households with children under 6, working women spent an average of 2,17

hours per day providing care for household members compared with 1,31 hours for working men; In households with children 6 to 17,
worklng women spent an average of ,99 hours per day providing care for household members compared with .50 for working men).

8 See generally Peggle R. Smith, Elder Care, Gender, and Work: The Work-Family Issue of the 21st Century, 25 BERKELEY ). EMP. & LAB.
L. 351, 355-60 (2004).

° Id, at 360 (noting that women provide about 70% of unpald elder care); see also Nevada Dep’t of Human Res. v. Hibbs, 538 U.S. 721,
738 (2003) (noting that working women provide two-thirds of the nonprofessional care for older, chronically lll, and disabled indlviduals);
Cathy D. Martin, Mare Than the Work: Race and Gender Differences in Careglving Burden, 21 JOURNAL OF FAMILY ISSUES 986, 989-90
(2000) (discussing greater role wamen play In providing eldercare).

19 smith, supra note 8, at 365-70.

11 See BOSTON COLL. CTR. FOR WORK & FAMILY, EXECUTIVE BRIEFING SERIES, EXPLORING THE COMPLEXITIES OF EXCEPTIONAL
CAREGIVING (2006) (contact the Center to order coples of the Executive Briefing Serles, 617-552-2865 or cwf@bc.edu).

12 See generally DEPT OF HEALTH & HUMAN SERVS., INFORMAL CAREGIVING:
COMPASSION IN ACTION (1998) (herelnafter INFORMAL CAREGIVING), http://aspe.hhs.gov/daltep/reports/carebro2.pdf.

13,5, CENSUS BUREAU, DISABILITY AND AMERICAN FAMILIES: 2000, at 3, 16 (2005), http://www.census,aov/prod/2005pubs/censr-
23.pdf,

14 INFORMAL CAREGIVING, supra note 12, at 11,
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'S see, e.g., Lynette Clemetson, Work vs. Family, Complicated by Race, N.Y. TIMES, Feb. 9, 2006, at G1 (discussing unique work-family
conflicts faced by African American women).

16 For example, by 1900, 26% of marrled African American women were wage earners, compared with 3,2% of thelr White counterparts,
JENNIFER TUCKER & LESLIE R, WOLFE, CTR. FOR WOMEN POLICY STUDIES, DEFINING WORK AND FAMILY ISSUES: LISTENING TO THE
VOICES OF WOMEN OF COLOR 4 (1994) (clting other sources). More recently, In 1970, more than 70% of married African American
mlddle-class women and nearly 45% of married African American working-class women were n the labor force compared with 48% and
32%, respectively, of thelr White counterparts. LONNAE O‘NEAL PARKER, I'M EVERY WOMAN: REMIXED STORIES OF MARRIAGE,

MOTHERHOOD AND WORK 29 (2005),

17 DATABOOK, supra note 2, Table 5 (In 2005, 68% of Afrlcan American women with children under the age of 3 were In the workforce
compared with 58% of White women, 53% of Aslan American women, and 45% of Hispanic women).

1® POPULATION REFERENCE BUREAU, Diversity, Poverty Characterize Female Headed Households,
httpe//www. prb.org/Articles/2003/DiversityPoverty cterlzeFemaleHeadedHouseholds. aspx (about 5% of White or Aslan American

households are female-headed households with chlldren compared with 22% of African American households and 14% of Hispanic
households).

Native American women may have greater childcare responsibilltles and are less likely to be employed than their White or African American
counterparts. Native Amerlcan women may have special family and community obligations based on tribal culture and often have more
children than do White or African American women. Job opportunities may be further limited since Natlve American women often llve in
remote areas where the few avallable jobs tend to be in traditionally male-dominated industries. THE NATIVE NORTH AMERICAN ALMANAC

1088 (2d ed. 2001),

.5, CENSUS BUREAU, GRANDPARENTS LIVING WITH GRANDCHILDREN: 2000, Table 1
(2003),http: //www census.gaov/prod/2003 pubs/c2kbr-31.pdf (showing a higher proportion of African Amerlcan and Native American

grandmothers responsible for ralsing grandchildren than White, Aslan, or Hispanic grandmothers).

2 See NAT'L ASS'N OF STATE UNITS ON AGING, IN THE MIDDLE: A REPORT
ON MULTICULTURAL BOOMERS COPING WITH FAMILY AND AGING ISSUES (2001), httn://www.nasua.org/familveareatver/rbv1/rbvib11.pdf
(In survey of Baby Boomers In the “sandwich generatlon,” one in flve White respondents reported providing eldercare or financlal

asslstance to thelr parents, compared with two In five Aslan Americans or one In three Hispanics or African Americans); see also Karen
Bullock et al., Employment and Careglving: Exploration of African American Careglvers, SOCIAL WORK 150 (Apr. 2003) (discussing Impact
of eldercare responsiblllties on employment status of African Americans).

2 Donna St. George, Fathers Are No Longer Glued to Thelr Recliners, WASH. POST, Mar, 20, 2007, at A11 (men's chlidcare work Increased
from 2.5 hours to 7 hours per week between 1965 and 2003). The total workload of married mothers and fathers comblning pald work,
chlldcare, and housework Is about equal at 65 hours per week for mothers and 64 hours per week for fathers, Id.; see also SUZANNE
BIANCHI ET AL., CHANGING RHYTHMS OF AMERICAN FAMILY LIFE (2006).

= See, e.g., KAREN L. BREWSTER & BRYAN GIBLIN, EXPLAINING TRENDS IN COUPLES’
USE OF FATHERS AS CHILDCARE PROVIDERS, 1985.2002, at 2,3 (2005), http://www.fs ~
151paper.pdf (percentage of employed married women who relied on thelr husbands as the primary childcare provider Increased from

16.6% In 1985 to 23.2% In 2002),

3 See generally Joan C. Williams & Nancy Segqal, Beyond the Maternal Wall: Relief for Family Careglvers Who Are Discriminated Against on
the Job, 26 HARV. WOMEN'S L.J. 77 (2003) (discussing "maternal wall" discrimination, which lirnits the employment opporturities of
workers with caregiving responsibilities). See also MARY STILL, UNIV. OF CAL., HASTINGS COLL. OF LAW, LITIGATING THE MATERNAL
WALL: U.S. LAWSUITS CHARGING DISCRIMINATION

AGAINST WORKERS WITH FAMILY RESPONSIBILITIES (2005), http://www.uchastings.edu/site files/WLL/FRDrepnort,pdf (documenting rise
In lawsuits alleging discrimination against caregivers).

* See generally JOAN WILLIAMS, UNIV. OF CAL., HASTINGS COLL. OF LAW, ONE SICK
CHILD AWAY FROM BEING FIRED: WHEN “OPTING OUT" IS NOT AN OPTION (2006), http://www.worlklifelaw.org/pubs/onesickchild. pdf,

 The medlan weekly earnings of fuli-time.wage and salary workers in 2005 were $596 for White women compared with $499 for African
“American women and $429 for Hispanic women. DATABOOK, supra note 2, Table 16, While the weekly median earnings for Asian American
women, $665, exceed the earnings of White women, id., the earnings of Asian American women vary widely depending on national origin,

See Socioeconomic Statistics and Demographics, Asian Natlon, http:/fwww.aslan-nation.org/demoaraphics.shtm| (dIscussing the wide

disparity in sociceconomic attainment rates among Asian Americans).

% ONE SICK CHILD AWAY FROM BEING FIRED, supra note 24, at 8.

2 £.g., ONE SICK CHILD AWAY FROM BEING FIRED, supra note 24, at 23 (discussing case presented to arbitrator where employee with
nine years of service was discharged for absenteelsm when she left work after recelving a phone call that her four-year-old daughter had

fallen and was belng taken to the emergency room).

2 EQUAL EMPLOYMENT OPPORTUNITY COMM'N, GLASS CEILING: THE STATUS OF

WOMEN AS OFFICIALS AND MANAGERS IN THE PRIVATE SECTOR (2004), https://www.eeoc.qov/stats/reports/glasscelling/index. html,

# Dlane Stafford, Wanted: Women in the Workplace, MONTEREY COUNTY HERALD, Apr. 5, 2006, avallable at 2006 WLNR 5689048.

% GOOD FOR BUSINESS: MAKING FULL USE OF THE NATION'S HUMAN CAPITAL, Washington, D.C.: U.S. Gov't Printing Office, at 3. The
Glass Celling Commisslon was established under the Civil Rights Act of 1991 to complete a study of the barrlers to advancement faced by
women and minorities, A copy of the Commission’s 1995 fact-finding report is avallable at '

http://dinitaicommons.lir.cornell.edu/key workplace/116,

3 Nevada Dep't of Human Res. v. Hibbs, 538 U,S, 721, 738 (2003) (holding that the family-leave provision of the Family and Medical
Leave Act is a valid exercise of congressional power to combat sex discrimination by the states); see alse Phillips v. Martin Marietta Corp,,
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400 U.S, 542, 545 (1971) (Marshall, J., concurring) (TItle VII does not permlit “anclent canards about the proper role of women to be a
basis for discrimination”).

%2 Hibbs, 538 U.S. at 731 (In an FMLA clalm brought by a male worker who was denled leave to care for his alling wife, the Court noted
that states’ adminlistration of leave benefits has fostered the “pervasive sex-role stereotype that caring for family members is women'’s

work").

33 see SHELLEY CORRELL & STEPHEN BENARD, GETTING A JOB: IS THERE A MOTHERHOOD PENALTY? (2005) (women with chlldren were
recommended for hire and promotion at a much lower rate than women without children).

3 See Knussman v. Maryland, 272 F.3d 625, 629-30 (4th Cir. 2001) (male employee was not ellgible for “nurturlng leave” as primary
caregiver of newborn unless his wife were “in a coma or dead”),

% see § I1.D, infra (discussing disparate treatment of women of color who are caregivers).

36 This document addresses only disparate treatment, or Intentlonal discrimination, against caregivers. It does not address disparate
impact discrimination.

37 See Thomas v. Eastman Kodak Co., 183 F.3d 38, 61 (1st Cir. 1999) (“concept of ‘stereotyping’ Includes not only simple beliefs such as
‘women are not aggressive' but also a host of more subtle cognitive phenomena which can skew perceptions and judgments”).

38 price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989) (plurality opinion).

39 {ust v. Sealy, Inc., 383 F.3d 580, 583 (7th Clr. 2004).

40 For example, results of Internal employee surveys as reported by Ell Lilly revealed that employees with the most flexibility and contral
over thelr hours reported more job satisfaction, greater sense of control, and less intentlon to leave than those on other schedules,
CORPORATE VOICES FOR WORKING FAMILIES, BUSINESS IMPACTS OF FLEXIBILITY: AN

IMPERATIVE FOR EXPANSION (2005) 13, http://www.cvworkingfamllies,org/flex_report/flex report.shtml,

1 In a 2005 study, almost half of the employers that offer flexible work schedules or other programs to help employees balance work and
famlly responsibllities stated that the maln reason they did so was to recrult and retaln employees, and one-quarter said they did so malnly
to enhance productivity and commitment. FAMILIES AND WORK INST,, NATIONAL STUDY OF EMPLOYERS 26 (2005),

http://famillesandwork.ora/site/research/feports/2005nse.pdf; see also
Work Life, Fortune Speclal Sectlon, http://www. timelnc.net/fortune/services/sections/fortune/corp/2004 09worklife hitrml (2004) (noting

that “smart companies are retaining talent by offering employees programs to help them manage thelr work and personal life prioritles”),

42 For example, based on the proportion of workers who sald they would have left In the absence of flexible workplace policies, the
accounting flrm Deloltte and Touche calculated that it saved $41,5 million In turnover-related costs In 2003 alone. CORPORATE VOICES,

supra note 40, at 10,

43 See Back v. Hastings on Hudson Union Free Sch. Dist., 365 F.3d 107, 121 (2d Clr. 2004) (female school psychologlst with a young child
could show that she was denled tenure because of her sex by relying on evidence of gender-based comments about working mothers and
other evidence of sex stereotyping and was not required to show that simllarly situated male workers were treated more favorably);
Plaetzer v. Borton Auto., Inc., No, Clv. 02-3089 JRT/ISM, 2004 WL 2066770, at *6 n.3 (D. Minn. Aug. 13, 2004) (evidence of more
favorable treatment of working fathers Is not needed to show sex discrimination against working mothers where an “employer’s objection
to an employee’s parental duties is actually a velled assertlon that mothers, because they are women, are Insufficiently devoted to work, or
that work and motherhood are Incompatible”); cf. Lust, 383 F,3d at 583 (reasonable jury could have concluded that the plalntiff's
supervisor did not recommend her for a promotion because he assumed that, as a working mother, the plaintlff would not accept a
promotion that would require her to move because of Its disruptive effect on her children). But see Philipsen v. University of Mich, Bd, of
Regents, No. 06-CV-11877-DT, 2007 WL 907822 (E.D, Mich. Mar, 22, 2007) (holding that a plalntiff cannot establish a prima facle case of
sex discrimination against women wlith young children in the absence of comparative evidence that men with young chlldren are treated
more favorably). While the Commission agrees that the plalntiff ralsed no inference of sex discrimination, It belleves that cases should be
resolved on the totallty of the evidence and concurs with Back and Plaetzer that comments evincing sex-based stereotypical views of
women with chlldren may support an inference of discrimination even absent comparative evidence about the treatment of men with

chlidren.

4 E.g., Santlago-Ramos v. Centennial P.R. Wireless Corp., 217 F.3d 46, 55 (1st Cir, 2000) (comments by declsionmakers reflecting
concern that the plaintlff might not be able to balance work and famlly responsiblilties after she had a second child could lead a jury to
conclude that the plaint!ff was fired because of sex),

45 Sigmon v. Parker Chaplin Flattau & Kiimpl, 901 F, Supp. 667, 678 (S.D.N.Y. 1995) (the plalntiff's only “deeply critical” performance
evaluatlon was recelved shortly after she announced her pregnancy and therefore could be discounted).

48 phillips v, Martin Marfetta Corp., 400 U.S. 542, 544 (1971) (evidence showed that the employer had a policy of not hiring women with
preschool age children, but did not have a policy of not hirlng men with preschool age chlldren).

7 Sigmon, 901 F. Supp. at 678 (reasonable factfinder could conclude that the decreasing number of women [n the corporate department
was caused by sex discrimination where tenslon between female assoclates and the employer regarding the maternity leave policy
contrlbuted to the high separation rate of pregnant women and mothers).

8 For more information on the kinds of evidence that may be relevant in a disparate treatment case, see EEOC Compllance Manual: Race
Discrimination, Volume II, § 15-V, A2, “Conducting a Thorough Investigation” (2006), https://www.eeac.gov/pelicy/docs/race-

color.htmi#VAZ,

9 Martin Marietta Corp., 400 U.S. at 545 (Title VII prohibits employer from hiring men with preschool age children while refusing to hire
women with preschool age children). Some courts and commentators have used the term “sex plus” to describe cases in which the
employer discriminates against a subclass of women or men, i.e., sex plus another characteristic, such as careglving or marriage. See,
e.g., Philipsen v. Unlversity of Mich. Bd, of Regents, No, 06-CV-11977-DT, 2007 WL 907822, at *4 (E.D. Mich, Mar. 22, 2007) (“sex plus”
discriminatlon is discrimination based on sex In conjunction with another characteristic); Gee-Thomas v. Cingular Wireless, 324 F. Supp. 2d
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875 (M.D. Tenn. 2004) (“Title VII also prohiblts so-called ‘gender plus’ or ‘sex plus’ discrimination, by which an emplayer discriminates, not
against the class of men or women as a whole, but against a subclass of men or women so designated by their sex plus another
characteristic.”); Reglna E. Gray, Comment, The Rise and Fall of the “Sex Plus” Discrimination Theory: An Analysis of Fisher v. Vassar
College, 42 How. L. ). 71 (1998). In Back, the Second Clrcult explained that the term “sex plus” Is merely a concept used Lo lliustrate that
a Title VII plaintlff can sometimes survive summary judgment even when not all membets of the protected class are subjected to
discrimination, The Commlssion agrees with the Back court that, in practice, the term “sex plus” Is “often more than a little muddy” and
that the “[t]he relevant Issue Is not whether a clalm Is characterized as ‘sex plus’ or ‘gender plus,’ but rather, whether the plaintiff provides
evidence of purposefully sex-discriminatory acts,” 365 F.3d at 118-19 & n.8.

50 ust v, Sealy, Inc., 383 F.3d 580, 583 (7th Clr. 2004) ("Realism requires acknowledgment that the average mother is more sensitive
than the average father to the possibly disruptive effect on chlldren of moving to another clty, but the antidiscrimination laws entitle
individuals to be evaluated as Individuals rather than as members of groups having certaln average characteristics."); see also Manhart v .
City of Los Angeles, Dep’t of Water & Power, 435 U.S. 702, 708 (1978) (“[Title VII's] focus on the indlvidual Is unambiguous. It precludes
treatment of indlviduals as slmply components of a raclal, religious, sexual, or national class. . . . Even a true generalization about the class
is an Insufficient reason for disquallfying an individual to whom the generalization does not apply.”).

51 Back, 365 F.3d at 121 (In a sex discrimination claim under 42 U.S.C. § 1983, the court stated that “where stereotypes are consldered,
the notlons that mothers are Insufficiently devoted to work, and that wark and motherhood are incompatible, are properly considered to
be, themselves, gender-based").

2 Marion Crain, “Where Have All the Cowboys Gone?” Marriage and Breadwinning In Postindustrial Soclety, 60 OHIO ST. L.J. 1877, 1893
(1999) (“[T]he cultural assignment to women of the primary responsibllity for nurturing children and making a home undermines thelr
performance in the market . . . . Women who are not careglvers may be adversely affected as well, because employers will assume that
their attachment to the waged labor market is secondary.”).

53 Fellce N. Schwartz, BREAKING WITH TRADITION: WOMEN AND WORK, THE NEW FACTS OF LIFE 9-26 (1992) (commenting that “even
today, women sometimes are advised to remove thelr wedding rings when they Interview for employment, presumably to avold the
Inference that they will have children and not be serious about their careers”), cited in Williams & Segal, supra note 23, at 97; Edward J.
McCaffery, Slouching Towards Equality. Gender Discrimination, Market Efficiency, and Social Change, 103 YALE L.J. 595, 631 n.124 (1993)
(stating that “getting marrled Itself Is an act that sends out the wrong signal on this score [of commitment to the labor market] - that Is, It
does for women ~ and thus the evidence that married women hide thelr wedding rings prlor to job Interviews is not surprising”).

%42 U,5.C. § 2000e-3(m).
%5 Id. § 2000e-5(g)(2).

%6 Back, 365 F.3d af 120 ("It takes no speclal tralning to discern stereotyping In the view that 8 woman cannot ‘be a good mother’ and have
a job that requires long hours, or In the statement that a mother who recelved tenure ‘would not show the same level of commitment [she]

had shown because [she] had little ones at home™).

57 see Alice H. Eagly & Valerle J. Steffen, Gender Stereotypes, Occupational Roles, and Beliefs About Part-Time Employees, 10 PSYCH,
WOMEN. Q. 252, 260-61 (1986) (fnding that “[flor women, part-time employment Is generally assoclated with substantial domestic
obligations, and female part-time employees are consequently perceived as similar to homemakers”). In contrast, part-time employment in
men Is associated with difficulty in finding full-time paid employment.

Courts are dlvided as to whether the practice of paying part-time workers at a lower hourly rate than full-time workers implicates the Equal
Pay Act. Compare Lovell v. BBNT Solutions, LLC, 295 F. Supp. 2d 611, 620-21 (E.D. Va. 2003) (part-time fernale worker could compare
herself with full-time male worker for purposes of establishing a prima facie case under the EPA), with EEOC v. Altmeyer's Home Stores,
Inc,, 672 F. Supp. 201, 214 (W.D, Pa. 1987) (EEOC could not establish sex-based pay discrimination by comparing part-time worker with
full-time worker). See also Sectlon 10: Compensation Discrimination, § 10-1V F.2.h, EEOC Compliance Manual, Yolume II (BNA) (2000).

8 Employers may think that they are behaving conslderately when they act on stereotypes that they believe correspond to characteristics
that women should have, such as the belief that working mothers with young children should avold extensive travel. See KATHLEEN
FUEGEN ET AL., Mothers and Fathers in the Workplace: How Gender and Parental Status Influence Judgments of Job-Related Competence,
60 ). SOC. ISSUES 737, 751 (2004); Williams & Segal, supra note 23, at 95,

59 Lust, 383 F.3d 580 (upholding jury’s finding that employee was denled promotion based on sex where supetvisor did not consider
plaintlff for a promotlon that would have required relocatlon to Chicage because she had children and he assumed that she would not want
to move, even though she had never told him that and, In fact, had teld him repeatedly that she was interested !n a promotion desplte the
fact that there was no Indication that a position would be avallable soon at her own office In Madison).

0 ¢f. International Unlon, United Auto., Aerospace & Agric. Implernent Workers of Am. v. Johnson Controls, 499 U,S, 187, 199-200 (1991)
(In rejecting employer policy that excluded fertile women from positions that would expose them to fetal hazards, the Court stated that the
"beneficence of an employer’s purpose does not undermine the concluslon that an expliclt gender-based pollcy Is sex discrimination”).

51 See Lettier] v. Equant Inc., 478 F.3d 640 (4th Clr, 2007) (evidence was sufficlent for finder of fact to conclude that the plaintiff was
denled a promotlion because of discriminatory bellef that women with chiidren should not live away from home during the work week).

52 See Thomas v. Eastman Kodak Co., 183 F.3d 38, 42, 59-61 (1st ClIr. 1999) (“concept of *stereatyping’ includes not only simple bellefs
such as ‘women are not aggresslve’ but also a host of more subtle cognltive phenomena which can skew perceptions and judgments”),

3 See Amy 1.C. Cuddy et al., When Professionals Become Mothers, Warmth Doesn’t Cut the Ice, 60 1. SOC, ISSUES 701, 711 (2004) (*Not
only are [working mothers] viewed as less competent and less worthy of training than their chlldless female counterparts, they are also
viewed as less competent than they were before they had children. Merely adding a child caused people to view the woman as lower on
traits such as capable and skiliful, and decreased peopie’s Interest in training, hiring, and promoting her.").

64 See Back, 365 F.3d at 115 (employer told employee that It was “not possible for [her] to be a good mother and have this job"); Trezza
v. Hartford, Inc., No. 98 CIV. 2205 (MBM), 1998 WL 912101, at *2 (S.D.N.Y. Dec. 30, 1998) (employer remarked to employee that, in
attempting to balance career and motherhood, ™I don't see how you can do elther job well”); see also Cecilia L. Ridgeway & Shelley ).
Correll, Motherhood as a Status Characteristic, 60 J. SOC. ISSUES 683, 690 (2004) (noting that while mothers are expected always to be
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“on call for their children,” a worker Is expected to be “unencumbered by competing demands and be always there for his or her
employer").

85 See, e.g., Nicole Buonocare Porter, Re-defining Superwoman: An Essay on Overcoming the "Maternal Wall” in the Legal Workplace, 13
DUKE ), GENDER L. & POLY §5, 61-62 (Spring 2006).

8 See Infra § II.C,
57 See supra § ILA.1.

%8 For Information on protections under the Family and Medical Leave Act, see Compllance Assistance — Famlly and Medical Leave Act,

8 International Union, United Auto., Aerospace & Agric. Implement Workers of Am. v. Johnson Controls, 499 U.S. 187, 204 (1991).

70 Title VII defines the terms “because of sex” or “on the basls of sex” as Including *because of or on the basts of pregnancy, childblirth, or
related medical conditlons” and provides that “women affected by pregnancy, chlldblirth, or related medical condltions shall be treated the
same for all employment-related purposes . . . as other persons not so affected but similar in their ability or Inabllity to work.” 42 U.S.C. §

2000e(k).

7! some employers’ improper pregnancy-related “inquiries” have even Included pregnancy testing. See, e.g., Justice Department Settles
Pregnancy Discrimination Charges Against D.C. Fire Department, U.S. FED, NEWS, Sept, 8, 2005, 2005 WLNR 14256220 (reporting on
settlement between DOJ and District of Columbia regarding complaint that employment offers as emergency medical technicians were
contingent on negative pregnancy test result and that techniclans who became pregnant during first year of employment were threatened
with termination).

72 See EEOC Enforcement Guldance: Disability-Related Inquiries and Medical Examinatlons of Employees Under the Americans with
Disabllities Act, Question 2 (2000), httos://www.eeoc.qgov/palicy/doc idance-Inguirles.html (*A ‘medlcal examinatlion’ s a procedure or
test that seeks Information about an Individual's physical or mental Impalrments or health.”) (emphasis added). For information on the
ADA’s speclfic restrictlons on the use of medical examinations, see 29 C.F.R, §§ 1630.13, .14 & AppendIx to Part 1630.

73 29 C.F.R. Part 1604 Appendix, Question 5 (1978),
7 Cf. Troy v. Bay State Computer Group, Inc., 141 F.3d 378 (1st Cir. 1998).
75 This document supersedes EEOC's Policy Guidance on Parental Leave (Aug. 27, 1990).

78 Hibbs, 538 U.S. at 736,
77 see Willlams & Segal, supra note 23, at 101-02 (discussing stereotypes of men who take actlve role in chlldcare).

78 For informatlon on protections under the Famlly and Medlcal Leave Act, see Compllance Assistance - Famlly gnd Medical Leave Act,
.dol.gov,

7% See Californla Fed. Sav. & Loan Ass’n v. Guerra, 472 U.S, 272, 290 (198'7) (upholding state pregnancy disability-leave statute requiring
employers to provide leave for the period of time that a woman is physically disabled by pregnancy, chlidblirth, and related medical
conditions).

80 This period includes the postpartum period that a woman remains incapacitated as a result of having glven blrth, See generally Pat
McGovern et al., Postpartum Health of Employed
Mothers 5 Weeks After Childbirth, ANNALS OF FAMILY MEDICINE, Mar, 2006, at 159, available

at http:/fwww,pubmedcentral nih, gov/articlerender feal?artid= 1467019,

81 See EEOC Compliance Manual; Race Discrimination, Volume II, § 15-IV, C, “Intersectional

Discrimlination” (2006), https://www.eeoc. gov/policy/docs/race-color.html#IVC.

82 42 U.S.C. § 12112(h)(4). Sectlon 501 of the Rehabllitation Act provides the same protection to federal workers. 29 U.S.C. § 791(g)
(Incorporating ADA standards).

83 Abdel-Khalke v. Ernst & Young, LLP, No, 97 CIV 4514 JGK, 1999 WL 190790 (S.D.N.Y. Apr. 7, 1999) (Issues of fact regarding whether
employer refused to hire applicant because of concern that she would take time off to care for her child with a disabllity).

8 29 U.S.C. § 1630.8 (ADA makes It unlawful for employer to “deny equal jobs or benefits to, or otherwise discriminate agalnst,” a worker
based on hls or her assoclation with an Indlvidual with a disablity) (emphasls added).

85 29 C.F.R. § 1604.11 (Sexual Harassment Guldellnes); EEOC Policy Guldance on Current Issues of Sexual Harassment (Mar. 19, 1990)
(sex-based harassment - harassment not Involving sexual actlvity or language - may give rise to Title VII llabillty If it Is “sufflciently
patterned or pervaslve”), https://www eeoc.aov/policy/docs/currentissues.htmi,

8 This example Is based on Walsh v. National Computer Systems, Inc., 332 F.3d 1150 (8th Cir, 2003) (upholding jury verdict that the
plaintiff was subjected to a hostlle work environment In violation of Title VII when she was harassed because she had been pregnant, taken
pregnancy-related leave, and mlght become pregnant agaln).

87 £.g., Gallina v. Mintz, Levin, Cohn, Ferris, Glosky & Popeo, P.C., Nos. 03-1883, 03-1947, 2005 WL 240390 (4th Cir. Feb. 2, 2005)
(unpublished) (plalntiff presented sufficlent evidence for reasonable jury to conclude that she was denied a pay raise and terminated for
complalning about harassment and other adverse conduct that began after the acting manager learned that the plaintiff had a small child).

88 see Burlington N. & Santa Fe Ry. Co. v. White, 126 S. Ct. 2405, 2415 (2006) (“plalntiff must show that a reasonable employee would

have found the challenged actlon materially adverse, ‘which In thls context means it well might have “dissuaded a reasonable worker from
making or supporting a charge of discriminatlon””) (cltatlons omitted).

ThHmarlhxssnsr aann centrlanlica/danclraracitrinag html q/?/’)ﬁ] A



Enforcement Guidance: Unlawful Disparate Treatment of Workers with Caregiving Re... Page 15 of 15

¥r4d,

This page was last modified on February 8, 2011,

I veiiis mamm womemlee w Vel T e 22 L tan Y cninnt £



