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" MEMORANDUM

To:  SCPD Policy & Law Committee
From: BrianJ. Hartman
Re:  Legislative and Regulatory Initiatives
Date: August 6, 2013
I am providing my analysis of twelve (12) legislative and regulatory initiatives in
anticipation of the August 8 meeting. Given time constraints, the commentary should be

considered preliminary and non-exhaustive.

1. DMMA Final Diamond State Health Plan Renewal Notice [17 DE Reg. 225 (8/1/13)]

The SCPD and GACEC submitted comments on the proposed renewal of the Diamond
State Health Plan (DSHP) waiver in May, 2013. The Division of Medicaid and Medical
Assistance has now acknowledged the comments, clarified some aspects of the waiver, and
amended a single typographical error. The Division’s July 24 memo containing the SCPD’s
comments and DMMAs response is attached for facilitated reference. I have earmarked
recommendations for Council follow-up with underlining.

First, the Councils noted an inconsistency in DMMA documents concerning the length of
the renewal being sought. DMMA acknowledged the discrepancy and clarified that it is
requesting a five (5) year extension.

Second, the Councils noted that the DPMHS was identified as a distinct MCO under the
original DSHP and that a recital that “extended mental health benefits are covered under the
traditional Medicaid system” overlooks the role of DPMHS. DMMA responded that the
DPMHS is not a distinct MCO while acknowledging that it does “provide the extended mental
health benefits for children enrolled in the DSHP requiring more than the identified threshold of

services.”

Third, the Councils recommended substitution of “through” for “thought” on p. 7.
DMMA corrected the reference.
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Fourth, the Councils strongly objected to discontinuation of the State MCO, Diamond
State Partners. DMMA responded that covering services through the State MCO is not cost-
effective and that the “CMS requirement of ‘choice’ is satisfied as long as the State contracts
with two MCOs.” The Councils may wish to consider submission of commentary directly to
CMS sharing concerns in this context and specifically request that CMS not grant DMMA the
authority to operate with a single MCO for up to 15 months if one MCO withdraws. See
SCPD’s italicized commentary at p. 3.

Fifth, the Councils observed that they had previously shared concerns about lack of
specialized expertise among case managers. DMMA responded that case manager standards
were previously revised based on Council input and that “all case managers must have
knowledge or experience in: ...(t)he needs and service delivery system for all populations in the
Case Manager’s caseload”. DMMA also recites that new case managers receive an orientation
and training on ABI. It would be interesting to assess how the MCOs implement the
requirement that case managers have expertise in “the needs and service delivery system for all
populations in the Case Manager’s caseload”. The Councils may wish to research whether the
MCOs use “generic” case managers or specialized case managers for subpopulations (e.g.
children versus adults).

Sixth, the Councils recommended expansion of the services menu to include adult dental
services. The Division responded that “there is no funding available to expand coverage to the
adult population.”

Seventh, the Councils questioned “steering” of participants in the same family to a single
MCO. DMMA responded that enrollment of all family members in a single MCO is intended to
result in “better navigation of the healthcare system and provider availability”. I am at a loss to
identify any enhancement in “provider availability” based on steering all family members to a
single MCO. Each family member may have specialty providers who are only enrolled with
one MCO or the other. “Provider availability” would be enhanced if “steering” were not

utilized.

Eighth, the Councils observed that the following provision “merits revision”: “QII lead by
DMMA includes participants from MCOs, other State agencies as well as the EQRO.” DMMA
replied: “We cannot respond to this comment because we do not know what revisions the
commenter wants.” This is an “odd” response. The Councils would be hard-pressed to suggest
a discrete revision to a sentence which makes no sense. Query what is a “QI lead by DMMA”.

Ninth, the Councils recommend inclusion of more specific provider satisfaction levels.
The Division responded that specifics are included in attachments.

Tenth, the Councils noted that the restriction on changing MCOs once annually should be
subject to exceptions for cause. DMMA responded that exceptions are allowed for “good cause”
consistent with 42 CFR 438.56. I am attaching a copy of the regulation for facilitated reference.



Eleventh, the Councils questioned the accuracy of the following provision: “DSHP
applicants are always approved retroactively to the first of the month in which they apply for
coverage if they meet all Medicaid qualifying criteria.”. DMMA responded that its current
waiver allows it to initiate eligibility at a later date, i.e., upon enrollment with an MCO.
However, “DMMA proposes to begin providing medical services to all applicable populations
beginning with their month of application.”

Twelfth, the Councils noted that a DMMA table establishes a benchmark for member
satisfaction with MCOs of “good” and “very good”. The Council recommended identifying
other categories (e.g. poor, fair, excellent) since the results could ostensibly be skewed by
adopting only variations of favorable categories. DMMA rejected the recommendation without
explanation.

Thirteenth, the Councils noted that few appeals of MCO decisions have occurred and
recommended that the notice forms include contact information about the availability of free
legal assistance through CLASI. DMMA rejected the recommendation. I recommend that the

Councils reiterate this recommendation in communication to the DHSS Secretary and include,

for contrast. the attached excerpt from the revised July, 2013 DDDS Waiver and sample
DMMA/DSS notice of right to fair hearing. both of which explicitly promote referrals to CLASL

Fourteenth, the Councils endorsed the inclusion of individuals in the Medicaid Workers
with Disabilities program in the DSHP+ waiver. '

I recommend that the Councils consider follow up consistent with the underlined
recommendations.

2. DOE Final Administrator Appraisal Process Repeal Regulation [17 DE Reg. 224 (8/1/13

The SCPD and GACEC commented on the proposed version of this regulation in June,
2013. A copy of the SCPD’s June 24 letter is attached for facilitated reference. The Councils
endorsed the initiative which essentially repealed a superseded set of regulations as a
“housekeeping” measure. The Department of Education has now acknowledged the
endorsements and adopted a final order repealing the outdated regulation.

I recommend no further action.

3. DOE Final Teacher Appraisal Process Repeal Regulation [17 DE Reg. 204 (8/1/13)]

The SCPD and GACEC commented on the proposed version of this regulation in June,
2013. A copy of the SCPD’s June 24 letter is attached for facilitated reference. The Councils
endorsed the initiative which essentially repealed a superseded set of regulations as a
“housekeeping” measure. The Department of Education has now acknowledged the
endorsements and adopted a final order repealing the outdated regulation.

I recommend no further action.



4. DOE Final Specialist Appraisal Process Repeal Regulation [17 DE Reg. 214 (8/1/13)]

The SCPD and GACEC commented on the proposed version of this regulation in June,
2013. A copy of the SCPD’s June 24 letter is attached for facilitated reference. The Councils
endorsed the initiative which essentially repealed a superseded set of regulations as a
“housekeeping” measure. The Department of Education has now acknowledged the
endorsements and adopted a final order repealing the outdated regulation.

I recommend no further action.

5. DOE Final Specialist Appraisal Process Revision Reg. [17 DE Reg. 216 (8/1/13)]

The SCPD and GACEC commented on the proposed version of this regulation in June,
2013. A copy of the SCPD’s June 24 letter is attached for facilitated reference. The
Department of Education also received comments from the DSEA.

The Department has now adopted a final regulation with only minor amendments..

First, the Councils expressed concern that the revisions weakened the appraisal process.
The Councils provided the following examples: 1) districts and charter schools were being
authorized to disregard their choice of four (4) of eighteen (18) appraisal components; 2) the
number of observations of novice specialists was being reduced; and 3) improvement plans
would no longer be required for specialists with an “unsatisfactory” rating during an observation.
The DOE did not address each of these examples. Instead, it generally opined that “the
regulation, taken as a whole, provides deeper, more focused opportunities for educator appraisal
and continues to develop the system with stronger alignment to student growth results
(Component V) and now also includes a required emphasis on the educator evaluation rubrics
that had not existed heretofore.” Atp. 216.

Second, the Councils endorsed an increase in the number of “unannounced” versus
“announced” observations of specialists who have earned a rating of “highly effective” or
“effective”. The DOE did not comment on the endorsement.

Third, the Councils recommended capitalizing the word “evaluator” in §8.4, second
sentence. The final regulation reflects the capitalization although it is not earmarked with

brackets as required by §2.4.4 of the Register’s Delaware Administrative Code Drafting and
Style Manual.

Since the regulation is final, I recommend no further action.

6. DOE Final Teacher Appraisal Process Revision Reg. 206 [17 DE Reg. (8/1/13)]

The SCPD and GACEC commented on the proposed version of this regulation in June,
2013. A copy of the SCPD’s June 24 letter is attached for facilitated reference. The
Department of Education also received comments from the DSEA.



The Department has now adopted a final regulation with only minor amendments..

First, the Councils expressed concern that the revisions weakened the appraisal process.
The Councils provided the following examples: 1) districts and charter schools were being
authorized to disregard their choice of four (4) of eighteen (18) appraisal components; and 2)
improvement plans would no longer be required for teachers with an “unsatisfactory” rating
during an observation. The DOE did not address each of these examples. Instead, it generally
opined that “the regulation, taken as a whole, provides deeper, more focused opportunities for
educator appraisal and continues to develop the system with stronger alignment to student growth
results (Component V) and now also includes a required emphasis on the educator evaluation
rubrics that had not existed heretofore.” At p. 206.

Second, the Councils endorsed an increase in the number of “unannounced” versus
“announced” observations of teachers. The DOE did not comment on the endorsement.

Third, the Councils recommended capitalizing the word “evaluator” in §8.4, second
sentence. The final regulation reflects the capitalization.

Since the regulation is final, I recommend no further action.

7. DOE Prop. State Science Content Standards Regulation [17 DE Reg. 148 (8/1/13)]

The Department of Education proposes to amend its content standards regulation. The
DOE envisions adoption of “Next Generation Science Standards”. The NGSS standards were
developed in partnership with twenty-six (26) states, including Delaware.

The attached August 5, 2013 News Journal article provides useful background on the
initiative. Some Delaware teachers and a DuPont scientist were involved in the development of
the standards. The standards include the science of evolution and humans’ effect on global
climate change. According to the article, some critics have expressed reservations about the
standards. For example, climate change and sea level rise education could potentially affect
property values and construction at Delaware beaches. Others decry a perceived loss of local
control over standards.

I recommend endorsement. For a small state like Delaware, there is great value in
partnering with a large consortium of other states to develop evidence-based standards based on
“mainstream” science. This approach also reduces prospects for local political interests
attempting to skew standards based on considerations apart from “mainstream” science (e.g.
business interests could attempt to suppress student exposure to environmental issues).



8. DOE K-12 Health Education Program Regulation [17 DE Reg. 150 (8/1/13)]

The Department of Education proposes to amend its standards for health education. The
current regulation requires students to complete a one half (*2) credit course in health education
to graduate. First, the proposed regulation would require the course, effective with the 2014-15
school year, to include at least two (2) hours on the following: 1) CPR awareness; 2) use of an
Automated External Defibrillator (AED); and 3) organ and tissue donation. Second, the
proposed regulation would delete a requirement that “the method(s) used to implement and
evaluate the effectiveness of the program” be reported in the District/School Success Plan.

I have the following observations.

Health Education Course Content

First, the regulation is ostensibly partially motivated by three sets of State legislation.

A.H.B. No. 299 from the 146" General Assembly would have required all students to
participate in a training program in CPR and use of an AED to be granted a high school diploma.
While conceptually “open” to CPR/AED education, the Department of Education expressed
reservations about the legislation given the potential for enactment of multiple bill dictating
content of instruction in a wide variety of contexts. H.B. No. 299 was tabled in committee on
April 26, 2012.

B. The legislation may also be partially motivated by SCR No. 30 which passed the
House and Senate in June, 2013. That legislation notes that CPR and AED use can be effective
in resuscitating student athletes who are subject to sudden cardiac arrest. The resolution
“encourages the state of Delaware to work with the Delaware Interscholastic Athletic Association
(DIAA) to explore Sudden Cardiac Arrest education initiatives and alternatives for saving lives
such as setting standards for protecting student athletes exhibiting signs of Sudden Cardiac
Arrest, and training coaches and officials of interscholastic athletes.”

C. Finally, SCR No. 11 passed the House and Senate in April, 2013. It notes that “in
Delaware only 48 percent have placed the organ donor designation on their learner’s permit,
driver’s license or state identification card.” It further recites that “in Delaware, the organ
transplant list includes 600 people while thousands of others await a tissue transplant...” It
encourages education on the importance of organ and tissue donation.

Given the compelling legislative findings on the value of education and training on CPR/
AED usage and organ/tissue donation, I recommend endorsement of this aspect of the proposed
regulation.



District/School Success Plan Deletion

The second component of the proposed regulation is to delete the current requirement that
the methods used to implement and evaluate the effectiveness of the program be included in the
district/school success plan. Instead, the “methods” would be shared with the Department of
Education upon request. The DOE provides no rationale for this change. It is therefore difficult
to assess. Irecommend that the SCPD advise the DOE that it is unable to share perspective on
this aspect of the regulation given lack of information.

Parenthetically, since the regulation is ostensibly motivated by legislation, the Council
could consider sharing a courtesy copy of its commentary to legislators.

9. DMMA/DDDS Proposed HCBS Waiver Amendments [17 DE Reg. 156 (8/1/13)]

The Division of Medicaid & Medical Services and Division of Developmental
Disabilities Services propose adoption of some discrete amendments to the current DDDS
Medicaid waiver. The changes are itemized at p. 157 and center on authorizing a new waiver
service (“group supported employment”); changing the billable unit for day habilitation, pre-
vocational services, and supported employment to 15 minutes; and revising the standards for case
manager review of progress on the plan of care. Excerpts of the changes are included in the
Register of Regulations and details are contained in the full 171-page “Application for a §1915(
¢) Community-Based Services Waiver” (hereinafter “Waiver”) on the DDDS Website -
http://ww.dhss.delaware.gov/ddds/ .

I have the following observations.

First, the current “supported employment” definition contains an exclusion for
transportation: “Transportation is not include in supported employment services.” Atp. 158. In
contrast, the proposed definitions of individual and group supported employment include
transportation as an included expense.! At pp. 158-159. Although not mentioned by
DMMA/DDDS, this change merits endorsement.

Second, the State proposes to revamp its standards for case manager monitoring of
progress on plans of care. The current standard requires a direct interview with the client every
month. The proposed standard requires monthly “paper’ monitoring supplemented by a face-to-
face direct interview 4 times/year, 2 of which must be in the client’s home. Atp. 159. See also
attached p. 91 from Waiver. Iidentified a few concerns in this context.

A. The “Waiver” still contains references to the old standard. See. e.g., attached p. 92:
“The DDDS Case Manager reviews and monitors the implementation of services at least monthly
through a direct, person to person meeting and discussion with the participant.”

'Transportation costs are also included in rates for day programs and pre-vocational
services. See attached p. 153 from “Waiver”.



B. The new standards do not literally permit any flexibility. For example, other sections
in the Waiver contemplate updating a plan when the participant’s needs change (Watver,
attached pp. 85 and 99) and the ELP can require “other progress reports” (Waiver, attached p.
91). Literally, a case manager could view the schedule as a rigid “cap” which cannot be
exceeded . Thus, there may be circumstances in which more than four (4) face-to-face interviews
are needed annually to address a participant’s needs. It would be preferable to clarify that the
monthly review protocol is a “minimum” which case managers may exceed.

C. It’s unclear what documentation would be analyzed by the case manager conducting a
monthly “paper” review. Attendance reports may be available on a monthly basis but would not
be informative in the context of progress on ELP vocational goals. See attached p. 156 from
Waiver. The Waiver only contemplates submission of vocational work reports on a quarterly,
not a monthly basis. See attached p. 91. DHSS could consider either making submission of
vocational work reports a monthly requirement or requiring submission of other documentation
to allow for meaningful monthly review. For example, the Chimes prepares a detailed monthly
vocational report. See attached form.

Third, one of the principal rationales for adopting a 15-minute billable unit for day
program, pre-vocational services, and supported employment services is flexibility. DDDS
wishes to ensure that participants can engage in combinations of supported employment and pre-
vocational services. Authorizing billing in small increments facilitates this approach.

However, there is some “tension” between this intended flexibility and language in the Waiver
itself. Consider the following recitals:

Day Habilitation services can be provided as a full day or hourly. ...Day habilitation may
not be provided to a participant during the same hours that Supported Employment, Work
Services or Community Inclusion is provided.

Pre-Vocational services can be provided as a full day or hourly. ... Pre-vocational services
may not be provided to a participant during the same hours that Supported Employment,
Work Services, or Community Inclusion is provided.

Waiver, pp. 48 and 50 (attached).

Consider a participant who engages in supported employment between 11-11:30 and pre-
vocational services between 11:30-12. Using the 15-minute billing increment, the provider
could bill 2 units of supported employment and 2 units of pre-vocational services. However, the
above language would literally bar such billing. Alternatively, consider a participant who
engages in supported employment between 9-11:05 and pre-vocational services between 11:05 -
12:00. The provider could not bill for pre-vocational services for the period 11:05- 12:00 since
within the same hour as supported employment. For maximum flexibility, the State could
consider revising the above “limiting” language and adopting a “quarter hour” unit akin to that
used for behavioral consultative services and nursing consultative services. See attached p. 167
from Waiver. See also attached p. 153: “Small group will be paid in 15 minute billable units.”
It would simply be less confusing to adopt a “quarter hour” standard than to sometimes refer to
“hourly” units (p. 166) and sometimes refer to “15 minute billable units” (p. 153).




Fourth, in a related context, guidance on the 15-minute billable units for behavioral
consultative services and nursing consultative services addresses “rounding”:

Units of time 1-8 minutes shall not be billed. Units of time 8-15 minutes shall be billed
as one 15 minute unit.

See attached p. 154 from Waiver. I could not locate any analog for “rounding” for 15-minute
billable units for supported employment, pre-vocational services, and day programming.
Clarification would be preferable.

I recommend sharing the above observations with DMMA and DDDS.

10. DOE Proposed Accelerated Academic Programs Regulation [17 DE Reg. 152 (8/1/13)]

As background, S.B. No. 27 was signed by the Governor on June 30, 2013. It authorizes
“academic excellence start-up grants™ for public schools and directs the Department of Education
to award such grants based on appropriated funds. The DOE is further charged with
development of a formula for evaluating grant proposals which must be consistent with
“preferences” identified in the legislation. The DOE is now issuing a proposed regulation
implementing the bill.

Overall, the proposed regulation is relatively straightforward and logically sequenced.
However, I identified the following two (2) concerns:

First, there is an inconsistency between §1.0 (definition of “academic work) and §2.5.
Although the legislation [§3113(b)(3)] authorizes inclusion of “programs on the visual and
performing arts”, it does not specifically list “visual and performing arts” in the definition of
“academic work” [§3113(d)]. In contrast, the DOE regulation [§1.0, definition of “academic
work™] specifically adds “visual and performing arts” to the definition. It then anomalously
refers to “visual and performing arts” as outside the definition of “academic work” in §2.5. This
discrepancy should be resolved. For example, the DOE could delete the reference from the
definition of “academic work™ in §1.0. In that case, §2.5 would be apt.

Second, §3.7 authorizes earning up to 6 points for “efficiency of spending” which focuses
on the extent to which projects allocate funds to activities “that will directly impact students”.
The DOE explicitly stresses that educator professional development is “counted” as an activity
directly affecting students. This approach is difficult to justify. Using funds to send teachers to
training events should not be a core component of this grant program. The regulatory emphasis
on professional development “sends the wrong message” to prospective applicants and could
result in dilution of funds more closely linked to “direct impact” on students (e.g. purchase of
books and supplies; field trips; guest lecturers; films).



I recommend endorsement of the regulation subject to revisions consistent with the above
two (2) concerns.

11. DES Prop. Residential Child Care & Day Treatment Program Reg. [17 DE Reg. 186 (8/1/13)]

The SCPD and GACEC commented on an earlier version of this proposed regulation. A
copy of the June 24, 2013 SCPD memorandum is attached for facilitated reference. The
Councils submitted only three (3) comments on the 37-page set of standards. DFS later
conducted a teleconference with the DLP and SCPD on related regulations which provided the
opportunity for supplemental dialog. DFS has now issued a revised set of proposed regulations.

I have the following observations.

First, consistent with the June 24 commentary, the Division is substituting “regulation”
for “requirement” throughout the standards. The Division corrected two references (§§5.11 and
7.11) as recommended by the June 24 commentary.

Second, the Division corrected the reference in §10.4.2 as recommended by the Councils.

Third, the Division did not revise its proposed ban on the presence of any toy in a crib
with a sleeping infant in §11.11.2.8.

Fourth, in response to the Councils’ observation that the regulation lacked a definition of
“infant”, the Division added a definition of “infant” in §1.3. However, unlike the balance of
definitions, DFS did not number the definition of “infant”. The numbering of the definitions
runs from Rule 1.01 through Rule 1.42. This observation is part of a larger concern. The
Administrative Code Drafting and Style Manual, §3.12, contains the following admonition: “Do
not number individual definitions.” Therefore, the Division may wish to consider revising the
format of its definitions section.

Fifth, in response to the supplemental dialog among DFS, the SCPD and DLP, DFS is
revising its definition of “child” in §1.3. It proposes to delete the inclusion of a person in a
facility “who becomes 18 years of age while residing in the facility or participating in the
program, and who has not attained the age of 25.” At one time, this was an important safeguard
for young adults placed at AdvoServ which had no licensing standards applicable to adults.
Since the DLTCRP has adopted regulations covering adult AdvoServ residents, the DFS deletion
of overlapping regulations is not as problematic. However, it could prove troublesome for
individuals who receive extended DFS services through age 21 consistent with H.B. No. 163 If
a covered individual continued residency in a residential child care facility or participated in a
day treatment program, the deletion of the above sentence could result in an absence of
protections and standards applicable to the individual. DFS should reconsider the deletion.

I recommend sharing the above observations with the Division. -
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12. Prepublication Draft Speech Language Pathologist Assistant Legislation & Regs. [7/31/13]

On July 31, the Division of Professional Regulation forwarded to the GACEC draft
legislation and regulations related to the creation of a new licensure category, speech/language
pathology assistants. ~See attachments. The Division solicited comments by August 16 in
anticipation of review by the Board of Speech/Language Pathologists, Audiologists and Hearing
Aid Dispensers at its August 20 meeting.

Draft Legislation

The attached draft legislation is relatively short (2 pages) and straightforward.
I have the following observations. ~

First, the definition of “speech/language pathology assistant” and “supervising speech
language pathologist” could be inserted in §3702 of Chapter 37 rather than in a new §3721.
Compare Title 24 Del.C. §2002(4)(9) and §2602(7).

Second, §3722(a) disallows anyone from engaging in the practice as a speech/language
pathology assistant in Delaware unless licensed under the chapter. The analogous OT enabling
legislation [Title 24 Del.C. §2605(d)] contains an exemption for individuals working in federal
facilities (e.g. VA hospital). The Division may wish to assess whether an analogous provision
should be added to Chapter 37.

Third, §3723(a) (1) requires an applicant to have “received a bachelor’s degree or higher
from a speech/language pathology program at an accredited institution.” My impression is that
colleges and universities typically confer degrees, not programs within colleges and universities.
Query whether someone who has a minor in a bachelor’s level speech/language pathology
program but a major in an unrelated field meets the criteria in this subsection. Compare 14 DE
Admin Code 1583, §4.1.1.1, which addresses both successful completion of specialized program
and acquisition of a particular degree.

Proposed Regulations

First, there is a “disconnect” between the proposed legislation and the regulations.
Section 3724( ¢) requires the Board to address the number of speech/language pathology
assistants “and/or clinical fellows™ that may be supervised at one time. The regulations address
supervision of assistants but not “clinical fellows”. See §6.3.1.2 and §6.8.1.1.

Second, §6.6.4.2 categorically bars a licensed assistant from engaging in the assessment
or treatment of patients with feeding/swallowing disorders. Intuitively, if the assistant is
working within the view (§6.1.1) of the supervisor, this could be perceived as unduly restrictive.
Moreover, there are gradations of risk for feeding/swallowing disorders and the regulation treats
anyone with a very mild risk the same as individuals with a moderate-severe risk.
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_ Third, §6.6.4.5 bars an assistant from “making recommendations for additional services”.
This is counterintuitive. If an assistant notices an area of need, or believes assistive technology
or a particular clinical approach might help a patient, the assistant is literally barred from offering
a suggestion to the supervising speech/language pathologist.

I recommend sharing the above observations with the Division.

Attachments

8g:legis/813bils
F:pub/bjh/legis/2013/813bils
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DELAWARE HEALTH

AND SOCIAL SERVICES
DIVISION OF MEDICAID AND
MEDICAL ASSISTANCE

MEMORANDUM

DATE: July 24, 2013

TO: Kyle HodqesA
Dlrectm
State: Council-for Persons with Dlsablhtles

FROM: Sharon L. Suthmiers #ozse
' Social Service Admlmstmtor
RE: 16'DE Reg: 1140 {[DMMA "Proposed Diamond State Health Plan R‘egﬁlation] — May 1,
2013

Thank you for your recent memorandum regarding-the: Division of Medicaid and:Medical Assistance
(DMMZA) notice soliciting comments on.its proposed renewal of the Diamond State Health Plan-(DSHP)
waiver. This was- pubhshed as 16 DE Reg. 1140 in the-May 1, 2013 issue of the Register of Regulations.,

DMMA has considered your comments and: responds as: follows

You write;

The noticerincludes:links fo-a 61-page document [hereinafter “Extension Request”]-containing the
proposed waiver:application.and several appendices. The DSHP is the Medicaid managed care program
first adopted-in 1996. The Extension Requeést (p.-61) indicates that comments-and.the DMMA responses

will be shared with.CMS. SCPD has the following observations.

'F‘ivst, the Public Notice is inconsistent with the “Extension Request”. The Notice [16 DE Reg. 1140 (May
1, 2013)] recites that the extension is sought “for an.additional three years”. In contrast, the Extension
Request is for five years. At pp.4 and 61.

Agency Response: Thank you for pointing:out the discrepancy. The Extension Request is correct.
DMMA is requesting an extension for five (5) years.

Second, the Division of Preventio: and Behavioral Health Services (DPBHS), formerly the Division of
Child Mental Health:Services, was identified as a distinct MCO under-the original DSHP. See
attachments. If it still enjoys that status, its role should be described. in the Extension Request. The
Extension Request{(p. 15) indicates that “extended mental health” benefits “are covered under the
traditional Medicaid system.” To.the contrary, my impression is that the DPBHS provides extended



Kyle Hodges
State Council for Persons with Disabilities
July 24,2013 —Page 2

mental health benefits for ¢hildren.enrolled in the:DSHP requiring iore than a certain threshold of
services.

Agency Response: DPBHS doés not ope_raté':as a Managed -Care Orgarijzation specified under the
requirements in-42 CFR 438. DPBHS does:coordinate and provide the extended mental health benefits
for children enrolled in the DSHP requiring more than the identified threshold of services.

Third, on p. 7, the word “thought” should be “through™.
Agency Response: The-waiver.document-has been-corrected with theword “through”.

Fourth, effective July 1, 2014, DMMA “plans:to terminate the state-operated primary case management
entity, Diamond, State Partners (DSP)?” See Extension Request, p. 12. The DSHP originally-had four
MCOs. By 2002, it had only-one MCO left. See Extension Request, pp. 22-23. Given the need for
“choice”, DMMA essentially established a State MCO, Diamond State Partners (DSP). From 2007 to the
present, DMMA has.had two private. MCOs. DMMA implies that.enrollment-in DSP has declined
dramatically due to the attractiveness of the two private MCOs:

DSP was created in July; 2002 when Delaware had only-one:commercial Managed Care Organization
(MCO). However, since 2007, Delaware lias had two viable commercial MCOs for member choice. As a
result, DSP enrollment has dropped from a high enrollment number of 17,980 in May, 2004-to less than
3,200 currently.

Enrollment Request;:p. 12.

In fact, DMMA has discouraged or barred-recent enrollmentin. DSP. In 2011, when the waiver was beiig
modified to:create. the DSHP+ program, SCPD strongly objected to DMMA”s decision to bar

participation of DSP: The:Council viewed a:choice among only two MCOs as minimal. SCPD also
stressed that the State Wotil}:f Jose“leverage” in financial negotiations with two MCOs since the MCOs
would realize that withdrawal of eitlier MCO could force the State'to.create-a State. MCO, DMMA
acknowledges this “dynamic™ in:the current Extension Request (at.p. 23): “The-decisions of various
MCOs to discontinue patticipation in'the DSHP in the past were-based largely on their attempts to
negotiate exorbitant inflationary increases at .contract negotiation time, believing that Delaware would
have to.accept their terms or discontinue the-waiver.” In pertinent part, SCPDs September 6, 2011 critique
(italicized) of the DSHP+ proposal was as follows:

CHAPTER IT: PROGRAM DESCRIPTION

Section IL1: This section recites that “(t)he State wishes to have a maximun of two Contractors 1o
provide a statewide managed care service delivery system...”.. This is apart from the State-run MC 0,

Diamond State Partners (DSP) which DHSS notes.is closed to new-members. See also §11.3.3. There are
multiple “concerns™ with this approach. '

a. The Division of Prevention-and Behavioral Health Services (DPBHS) is an MCO under the DSHP.
This is not clarified in this section or elsewhere in the document. Section 11.7.6.2.1, which uses outdated
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references to the Division of Child Mental “Health Services, does not identify DPBHS as an MCO under
the DSHP. Parenthetically, an outdated reference to DCMHS also appears.in §9.3.2.

b. Allowing only the 2 current piivate MCQs to implement the DSHP Plus severely limits participant
freedom of choice. The original DSHP had four (4) MCOs - Amerihealih, Blue Cross, First State, and
Delaware Care. This provided real compefition and an incentive to offer supplemental services (e.g.
eyeglasses) 1o alfract participants. Although the current plan authorizes MCOs fo offer supplemental
services (SSIL7.3.1.a; 7.3.3; and 7.5, final bullet), the prospects for MCOs offering such services are
marginal given.the non-competitive system adopted:by DHSS. 11 te prospects for “conscious
parallelism”, “price fixing”, and collusion-are enhonced with only 2.MCOs.. No RFP was issued fo
invite competitive bids to serve.as an MCO. Moreover, DHSS eschews any negotiating leverage with the
2 approved MCOs which are quite aware of the burden faced by DHSS if 1 of the MCOs withdraws. The

Concept Paper-contains the following recitation:

n ﬂze«-uhlz‘ke‘ly;eve;zt.t"hat one MCO should discontinue participation in DSHP Plus, DMMA requests
authority to continue mandatory managed care for up to 15 months under a single MCO while DMMA
seeks participation from a sécond qualified MCO.

This underniines the imporiant “choice” feature of the Medicaid program-aind merits opposition.
Moreover, given the history-of MCO's dropping oul of the DSHP, the representation that discontinuation
of participation by | MCO is an “unlikely event" isnot reglistic. ‘The only reason DHSS established a

State-run MCO was because. MCOs cited monetary losses, dropped out of the DSHP, and left only one
private MCO.

It would be preferable to include DSP-as-an MCO implementing DSHP Plus or 1o issue an RFP 10 enroll
more than.2 private MCOs.

The Council stronsly opposes the discontinuation of the DSP. We recommend that DMMA provide
satisfaction survey results on DSP to permiticompatison with:satisfaction survey results.from the two
private MCOs described at p..38 of the Extension Request. If satisfaction results for the DSP are high, this
would provide additional suppott for not diminishing “choice” by términating the DSP.

Agency Response: DMMA appreciates your comments regarding DSP. DMMA endorses freedom of '
choice. As the commenter points-out, however, experience has shown-that the small population in
Delaware does not:support the viability of multiple managed care organizations, We are confident that
two managed care-orgariizations effectively and efficiently serve the existing DSHP population without
limiting access to-services. Itisno longer cost=effective to cover services through the State managed
program, DSP. Please note that CMS requirement of “choice™ is satisfied as long as the State contracts

with two MCOs.
Fifth, DMMA describes case management-as follows:

DMMA has established minimum case management program requirements.and qualifications forcase
managers. ...Additionally, DMMA requires that each MCO assign-one and only one case manager for
every member eligible to receive long-term care services.-
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Extension Request, p. 15.

The Council has previously shared concerns with case manager-participant ratios under the DSPH+ .and
the lack of specialized expertise among case managers for distinct subpopulations, particularly TBI.

Agency Response: The DMMA addressed the Councils’ concerns previously. and revised-the case
management qualifications to ensure that case managers weére not-treated as fungible, therefore all case

‘managers must have knowledge or experience in:

1. Theneeds.and service delivery system forall populations in the:Case Manager’s caseload
Newly hired case: manacrers must be provided ‘orientation and training in-a minimum of the following

areas:
a. Case Management techniques for specialty pop_ulatlons;,such as individuals with Acquired Brain

Injuries.
The MCOs are required to establish a long-termrcare case management. and support coordination program

for DSHP Plus meinbers as directed by the State. Coupled with the:miniinum case management program
requirements and qualifications for case:managers, these requirements attempt to address the distinct

subpopulations such-as TBI.

Sixth, the planned expansion.of eligibility to individuals with countable iicome at.or below 133% of the
FPL merits.endorseiment. Sée Extension Report at p. 12. However, it would also be preferable if the
benefits.menu-could ‘be erihanced to cover-adult. dental services. Such services.are currently excluded. See
Extension Request at'p; 16. Such. expansion has some legislative support. See 8.B. 56, introduced on

April 30, 2013.

Agency Response: Thaik you for your endorsement of the expansion. We recognize the importance of
offering dental services. However, at-this time-there is no funding available to expand coverage to the

adult population.

Severith, DMMA indicates that its Health Benefits Manager (HBM) “encourages” members of the same
family to- select the same MEQ. The rationale for such “encouragement” i§ not disclosed. “Steering” of
participants to a single- MCO based on:the choice of other family members is ostensibly an odd approach.
It would be preferable to prioritize other factors, including whether the MCO includes the PCP and

specialist used by the participant.

Agency Response: DMMA’s decision to-encourage family memibers to select the same MCO is based on
the benefits to the family including, but not limited to: better navigation of the healthcare system and
provider-availability. Participants. always have the-option to select an alternative MCO within 90 days of

enrollment.
Eighth, on p. 29 of the Extension Request, the reference to “QII lead by DMMA” merits revision.

Agency Response: We cannot respond to this comment because we do not know what revisions the
commenter wants.
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Ninth, p. 38 of the Extension Request coritains the following recital: “Results indicate that provider
satisfaction levels during this period 2009:to 2012 are positive in both plans. “This is somewhat cryptic
since a 5 1% satisfaction rating could be viewed as “positive™. It would be preferable-to provide more
specific results. Consistent with the “Fourth” comment above, it would also be useful to‘include

satisfaction statistics for-the DSP.

Agency Response:Both attachments “D” and “E” break out specifics for satisfaction levels.
Additionally, the-QMS provides more details.concerning the MCOs’ satisfaction levels.

Tenth, the restriction to change MCOs to once annually(Extension Report, p. 60) should be subject to
exceptions for cause. Indeed, Attachment“D?; which collects client complaints, describes a request to
change an MCO since the PCP was.no longer enrolled with.the current MCO. It should be regarded as
“good: cause” to switch to-an MCO in-which the PCP'is a participating provider.

Acre'ncy Response: *Good Cause” exceptions are incorporated as outlined in 42.CFR 438.56.

Eleventh, the Extension Report, p. 60, recitesas follows: “DSHP applicants-are always approved
retroactivelyto tlie first of the month in which-they apply for coverage if they meet-all Medicaid
quahfym_(T critetia”. 'We question the aceuracy of this representation. The DLP is currently involved.in-a
case.in‘which DMMA has declined rétroactive eligibility to-the first of the month 'in which the applicant
applied for coverage. DMMA ‘identifies the-first of the:monith in which the participant erirolls with an
MCO ss the initial date of coverage. Moreover, the excerpt from the. March 22, 2012 CMS approval of

the DSHP identified a-concern with 6-8 week delays in initiating Medicaid eligibility for approved
applicants.

Agency Response: DMMA appreciates the comment.noting that our currently approved 1115 waiver
permits the State.to begin providing services to ceitain populatlon groups upon: -enrollment in‘an MCO. As
part of this waiver.renewal, DMMA proposes to begin providing medical services to.all applicable

populations.beginning with-their month of apphcatlou

Twelfth, Attachment B, Table IV, Goal 4, establishes a benchmark of “number and percent of members
who rate their experience-of care as ‘Good’ or**Very-Good’.” Tlhis. could be improved. For example, if
the only 2 choices are “Good” and “Very Good?”, the results are not valid. The other categories in the
survey (e.g. poor; fair;-excellent) should be identified.

Agency Response: DMMA appreciates and has considered the recommendations expressed and thank you
for your comments. However, we have not proposed any changes to the waiver as a result of this
comment.

Thirteenth, Attachment P, Table IV, Goal 1, includes a.quality measure based on “appeals.both pre-
service and post-service per 1,000-members”. The:Councils have expressed concern with the negligible
number of appeals.of DSHP+:paiticipants.-Based on ‘participant descriptions of proposed reductions in
services without MCO disclosure of appeal rights, this measure may be of questionable validity.
Moreover, it would be preferable if DMMA would honor CLASI's request to require contact information
about the availability of free legal assistance in MCO notice forms.
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Agency Responise: DMMA appreciates and has considered the: recommendations expressed and thank you
for your comments. However, we have not proposed any changes to the waiver.as a.result of this

comment.

Fourteenth, consistent with the attachment, we-appreciate that individuals under the Medicaid Workers
with Disabilities program are included in DSHP+,

Agency Response; Thank you. for your comments. DMMA continues to-support efforts to move
individuals from institutional setfings to-community based settings.

DMMA is pleased to provide the opportunity to receive public comments and greatly @ppreciate the
thoughtful input given.

Cc: Stephen M. Groff, Director, DMMA
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ELECTRONIC CODE OF FEDERAL REGULATIONS

e-CFR Data is current as of July 30, 2013

Title 42: Public Health
PART 438—MANAGED CARE
Subpart B—State Responsibilities

§ 438.56 Disenroliment: Requirements and limitations.

(a) Applicability. The provisions of this section apply to all managed care arrangements whether
enrollment is mandatory or voluntary and whether the contract is with an MCO, a PIHP, a PAHP, ora
PCCM.

(b) Disenrollment requested by the MCO, PIHP, PAHP, or PCCM. All MCO, PIHP, PAHP, and
PCCM contracts must—(1) Specify the reasons for which the MCO, PIHP, PAHP, or PCCM may
request disenroliment of an enrollee;

(2) Provide that the MCO, PIHP, PAHP, or PCCM may not request disenroliment because of an
adverse change in the enrollee's health status, or because of the enrollee's utilization of medical
services, diminished mental capacity, or uncooperative or disruptive behavior resuiting from his or her
special needs (except when his or her continued enrollment in the MCO, PIHP, PAHP, or PCCM
seriously impairs the entity’s ability to furnish services to either this particular enrollee or other
enrollees); and

(3) Specify the methods by which the MCO, PIHP, PAHP, or PCCM assures the agency that it
does not request disenrollment for reasons other than those permitted under the contract.

(c) Disenroliment requested by the enrollee. If the State chooses to limit disenroliment, its MCO,
PIHP, PAHP, and PCCM contracts must provide that a benefi C|ary may request disenroliment as
follows:

(1) For cause, at any time.
(2) Without cause, at the following times:

(i) During the 90 days foliowing the date of the beneficiary's initial enroliment with the MCO, PIHP,
PAHP, or PCCM, or the date the State sends the beneficiary notice of the enroliment, whichever is
later.

(ii) At least once every 12 months thereatfter.

(iii) Upon automatic reenrollment under paragraph (g) of this section, if the temporary loss of
Medicaid eligibility has caused the beneficiary to miss the annual disenroliment opportunity.

(iv) When the State imposes the intermediate sanction specified in § 438.702(a)(3).

(d) Procedures for disenroliment —(1) Request for disenroliment. The beneficiary (or his or her
representative) must submit an oral or written request—

(i) To the State agency (or its agent); or

http://www.ecfr.gov/cgi-bin/text-idx 7c=ecfr&SID=d84bfa6269fcc28d08b4ff788db336d4&r... 8/1/2013
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(if) To the MCO, PIHP, PAHP, or PCCM, if the State permits MCOs, PIHP, PAHPs, and PCCMs to
process disenroliment requests.

(2) Cause for disenroliment. The following are cause for disenroliment:
(i) The enrollee moves out of the MCO's, PIHP's, PAHP's, or PCCM's service area.

(if) The plan does not, because of moral or religious objections, cover the service the enrollee
seeks.

(iii) The enrollee needs related services (for example a cesarean section and a tubal ligation) to
be performed at the same time; not all related services are available within the network; and the
enrollee’s primary care provider or another provider determines that receiving the services separately
would subject the enrollee to unnecessary risk.

(iv) Other reasons, including but not limited to, poor quality of care, lack of access to services
covered under the contract, or lack of access to providers experienced in dealing with the enrollee's
health care needs.

(3) MCO, PIHP, PAHP, or PCCM action on request. (i) An MCO, PIHP, PAHP, or PCCM may
either approve a request for disenroliment or refer the request to the State.

(if) If the MCO, PIHP, PAHP, PCCM, or State agency (whichever is responsible) fails fo make a
disenroliment determination so that the beneficiary can be disenrolled within the timeframes specified
in paragraph (e)(1) of this section, the disenroliment is considered approved.

(4) State agency action on request. For a request received directly from the beneficiary, or one
referred by the MCO, PIHP, PAHP, or PCCM, the State agency must take action to approve or
disapprove the request based on the foliowing:

(i) Reasons cited in the request.
(ii) Information provided by the MCO, PIHP, PAHP, or PCCM at the agency's request.
(iii) Any of the reasons specified in paragraph (d)(2) of this section.

(5) Use of the MCO, PIHP, PAHF, or PCCM grievance procedures. (i) The State agency may
require that the enrollee seek redress through the MCO, PIHP, PAHP, or PCCM's grievance system
before making a determination on the enrollee's request. :

(if) The grievance process, if used, must be completed in time to permit the disenroliment (if
approved) to be effective in accordance with the timeframe specified in § 438.56(e)(1).

(iif) If, as a result of the grievance process, the MCO, PIHP, PAHP, or PCCM approves the
disenrollment, the State agency is not required to make a determination.

(e) Timeframe for disenrollment determinations. (1) Regardiess of the procedures followed, the
effective date of an approved disenroliment must be no later than the first day of the second month
following the month in which the enrollee or the MCO, PIHP, PAHP, or PCCM files the request.

(2) If the MCO, PIHP, PAHP, or PCCM or the State agency (whichever is responsible) fails to
make the determination within the timeframes specified in paragraph (e)(1) of this section, the
disenrollment is considered approved.

(f) Notice and appeals. A State that festricts disenroliment under this section must take the
following actions: ’

(1) Provide that enrollees and their representatives are given written notice of disenroliment rights
at least 60 days before the start of each enroliment period.

http://'www.ecfr.gov/cgi-bin/text-idx?c=ecfr& SID=d84bfa6269fcc28d08b4ff788db336d4&r... 8/1/2013
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(2) Ensure access to State fair hearing for any enrollee dissatisfied with a State agency
determination that there is not good cause for disenroliment.

(g9) Automatic reenroliment: Contract requirement. If the State plan so specifies, the contract must
provide for automatic reenroliment of a beneficiary who is disenrolled solely because he or she loses
Medicaid eligibility for a period of 2 months or less.

For questions or comments regarding e-CFR editorial content, features, or design, email ecfr@nara.gov.
For questions concerning e-CFR programming and delivery issues, email webteam@gpo.gov.

http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr&SID=d84bfa6269fcc28d08b4ff788db336d4&r... 8/1/2013
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the choice of home or community-based services as an alternative to institutional care or who are denied the service(s) of
their choice, or the provider(s) of their choice. DDDS requires a letter indicating the individualOs right to a Fair Hearing be
sent to the individual and/or their legal guardian.

‘When an individual applies for services under this waiver, he or she is assessed to determine medical and financial
eligibility. Following the eligibility determination process, written correspondence is mailed to this individual related to his
or her eligibility to receive services through this waiver, Included in this information is the Fair Hearing notice. Notices of
adverse action and the opportunity to request a Fair Hearing, at the time of entrance to the waiver, are maintained in the
DDDS Office of Applicant Services.

The Fair Hearing notice indicates: denial of service, reduction of service, suspension of service, or termination of service can
generate a Fair Hearing. The individual has the right to appeal and to be heard in a Fair Hearing if he/she is dissatisfied with
the acnon The mdmdual must present a wrltten request if he/she wxshes to obtam a Fanr Hearmg Ihg md; idual may be

mmMﬂMMWhmMmmM_Mg_me lnlelduﬂl may  discuss this actmﬂw’th a

member of the agency(s staff. Filing a grievance does not interfere with the individualOs Fair Hearing rights. The
individuallls benefits continue during the fair hearing process if the issue in question is not one of state or federal law. If the
individual(ls benefits continue, they may be responsible for repayment, if they lose the Fair Hearing,

In order for Medicaid te continue, the actual receipt of a written request for a Fair Hearing is required within 10 days from
the date of the notice/action bemg disputed. The individual may write directly to the agency or detach a portion of the notice
and mail it to his/her local DMMA office.

Fair Hearing notices accompany notification of all other adverse actions and notify the individual of his/her right to a Fair
Hearing. Notices are sent by case managers and/or providers by mail to individual. While not all of these actions are
typxca]ly carried out in this waiver program, any adverse action, mcludmg action related to choice of HCBS vs. institutional
service; choice of provider of service; and the denial, reductxon, suspensmn or texmmatzon of service would be accompanied
by the Fair Hearing notice described above. Case : by assisting the

individual with the completion of forms or réferrals to Commumty Legal Aid, as needed.

Documentation concerning Fair Hearing notifications are kept on file by DMMA via the quarterly State Fair Hearing Report,

Appendix F: Participant-Rights

Appendix F-2: Additional Dispute Resolution Process

a, Availability of Additional Dispute Resolution Process, Indicate whether the State operates another dispute resolution
process that offers participants the opportunity to appeal decisions that adversely affect their services while preserving
their right to a Fair Hearing. Select one: .

No. This Appendix does not apply .

Yes. The State operates an additional dispute resolution process
b. Description of Additional Dispute Resolution Process. Describe the additional dispute resolution process, including:
(a) the Stats agency that operates the process; (b) the nature of the process (i.e., procedures and timeframes), including
the types of “disputes addressed through the process; and, (c) how the right to a Medicaid Fair Hearing is preserved
when a participant elects to make use of the process: State laws, regulations, and policies referenced in the description
are available to CMS upon request through the operating or Medicaid agency.

DDDS operates an appeals process for individuals and/or their guardian or advocate to aggrieve any DDDS decision
to which satisfactory resolution cannot be reached. DDDS appeals process is a dispute resolution mechanism
requested in conjunction with or in addition to a State Medicaid Fair Hearing request. DDDS sends the individual
and/or their guardian or advocate a written explanation of the disputed decision, the reason for such and notification
of their right to request a DDDS appeal.

Instructions for requesting the DDDS appeal are provided and includes sending the appeals request form (included
with the notification letter) to the Appeals Committee Chairperson.

Significant timelines regarding the request for and processing of a DDDS appeals request are as follows:

03 30 days from receipt of adverse notification letter to request an appeal;
O 5 working days from date of receipt of appeal request to schedule the appeal;

file://RA\DDDS HCBS Waiver\Application for 1915(c) HCBS Waiver Draft DE_08 06_20 - Oct 01, 2013.htm 7/3/2013
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) Page 3
IMPORTANT NOTICE .

. You can ask for a fair hearing if you do not agree with what we have
told you in this notice, A hearing will give you a chance to explain
why you do not -agree.

If you want a hearing, you must ask for it in writing. (Por Foed
Stamps, you can ask £oxr a hearing by phone.) If you ask for a hearing
before the date change in your benefits takes effect, you may get
the same bemefits that you have received. These benefits may continue
until the hearing officer decides on your case. {Food Stamps benefits
may only <ontinue until the month your benefits must be recertified.)

You can still ask for a hearing for 90 days from the date this notice
zays.your benefits will change. But your benefits will not stay the
same until your hearing.

¥You may have someone, such as a lawyer or a friend, help you with
£ X

' your f£air hearing. If vou wanf free legal advice, you can call

: Community Legal ALD Societ Inc., at their toll free number in New
Castle County, i-855-§37-§§83; or in Sussex County, 1-800-462-7070.
You can also call Legal Services Corporation of Delaware, in Dover,
734-8820; or Wilmington, 575-0408 for legal advice.

The State Hearing Officer will decide at youx hearing if our action
was right or wwong. If the Officer decides that we are right, you may
owe us the extra benefits 'you received before the hearing.
>>>>>>>>>>>>>>>>>~>>>>>>>>>>>>.‘>>>>>>>>>->>>,>>>>>>>>>>>>>>>>>>>>>>>>>>>

Clerk Name: PHARMACY TEAM.. ol Sendnsa
PA Number : ;| - .. .. mﬂﬁwc’!ais
Client Name:,' ; JUN 19 2013

MID Number: & }
Ofica of Folr Howhtas:
I 2M REQUESTING A FAIR HEARING FOR THE FOLLOWING REASON (8) :

I do not agree with what DHSS told me in this notice. .
. (¥ou may explain why ypu disagree . —

. ;o J -
e e i i b e g e e e S e

T T e |

e T Phone | - : ————

...Da\t‘.e;;

"I wanT to continue receiving the benefits I now receive.
=-=-- I DO NOT WANT to continue receiving the benefits I receive,

w




STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O'NEILL BUILDING

410 FEDERAL STREET, -SUITE 1 Vorce: (302) 739-3620

DOVER, DE 19901 TTY/TDD: (8302) 739-3699

FAX: (302) 7396704

June 24,2013

Ms. Susan K. Haberstroh
Education Associate
Department of Education
401 Federal Street, Suite'2
‘Dover, DE 19901

RE: 16 DEReg. 1253 [Proposed Administrator Appraisal Process Repeal Regulation]

Dear Ms. Haberstroh:

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of
Education’s (DOE’s) proposal to repeal 14 DE . Admin. Code 108 Administrator Appraisal
Process Delaware. Performance Appraisal Systém (DPAS II). The proposed regulation was
published as 16 DE Reg. 1253 in the June 1,2013 issue of the Register of Regulations.

DOE regulations include two (2) sets.of appraisal staridards:covering adminjstrators, Part 108 and
Part 108A.  The latter (Part 1084) version tookeffect with the 201 1-2012 schodl year. Since the
Part 108 standards have been superseded, DOE is repéaling them in-their entirety. SCPD
endorses this “housekeeping” initiative. ‘

Thank you for your consideration and'please comitact SCPD if you have any questions or:
¢omments.regarding our position or observations on -fhe%ppqposed}regulaﬁon,

Sigfkerely; '

Daniese McMulliri-Powell, Chairperson
State.Council for Persons with Disabilities

ce: The Honorable Mark Murphy
Dr. Teri Quinn Gray
Ms. Mary Ann-Mieczkowski
Ms. Paula Fontello, Esq,
Ms. Terry Hickey, Esq.
Ms. Ilona.Kirshon, Esq;
Ms. Donna Mitchell
Mr. Brian Hartman, Esq.
Developmental Disabilities-Council
Governor’s Advisory Council for Exceptional Citizens
16reg1253 doe-admin appraisal process repedl-6-24-13



STATE oF DE:LAWARE
STATE COUNGIL FOR PERSONS WITH DISABILITIES
MARGARET M. O'NEILL BUILDING
410.FPEDERAL STREET, SUITE 1 Voice: (302) 739-3620
Dover, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

June 24, 2013

'Ms SusanK Haberstxoh-

De_partm ent of Educatmn
401 Federal Street, Suite 2
Dover, DE 19901

RE: 16 DE Reg. 1234 [Proposed Teacher - Appraisal Process Repeal Regulation]

Dear Ms, Haberstroh:

The State Council for Persons with Disabilities (SCPD) has.reviewed the Department of
Education’s (DOE’s) proposal to repeal /4 DE Admin. Code. 106 Tedacher Appraisal Process

Delaware Performance Appraisal System (DPAS II). The’ ‘proposed. regulation was published as
16 DE Reg 1234in the June 1,22013 issue of the Register.of Regulations.

DOE regulations include two. (2) sets of appraisal standards covering administrators, Part 106-and
Part 106A. The latter (Part 106A) version took effect with the 2011-2012 schoo] year, Since the
Part 106 standards have been superseded, DOE. is. repealmu them in.their entitety. SCPD

endorses this “housekeeping” initiative.

‘Thank you for your consideration-and please contact SCPD if yoéu have any questions or
comiments régarding our position or observations on the proposed regulation.

Singgrely,

Sin v’
Daniese McMullin-Powell, Chairperson
State Council for Persons with Disabilities

ec: The Honorable Mark Murphy
Dr. Teri Quinn Gray
Ms. Mary Ann Mieczkowski
Ms.-Paula Fontello, Esq.
Ms. Terry Hickey, Esq,
Ms. Tlona Kirshon, Esq.
Ms. Donna Mitchell
Mr. Brian Hartman, Esq.
Developmental Disabilities Council
Governor’s Advisory Council for Exceptional Citizens
16regl234 doe-teacher appraisal process repeal 6-24-13



STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL-BUILDING
410 FEDERAL STREET, SUITE 1
DOVER, DE. 19901

Voice: (802) 739-3620
» x TTY/TDD: (302) 739-3699
June 24,2013 Fax: (302) 739-6704

Ms. Susan K. Haberstroh
Education Associate
Department of Education
401 Federal Street, Suite2
Dover, DE 19901

RE:  16DE Reg. 1244 [Proposed Specialist Appraisal Process Repeal Regulation]

Dear Ms. Haberstroh:

The State‘Council for. Persons with: Disabilities (SCPD) has reviewed the Department of
Education’s (DOE*s) proposal to repeal 14 DE Admin. Code 107 Spectalzst/lpprazsal Process
Delaware Performidnce. Appraisal ,S_’ystem (DPAS II). The: ‘proposed regulation was published as
16 DE Reg. 1244 in the June 1,2013 issue of the Register-of Régulations..

DOE regulations include two (2)sets- of appraisal standards coverinig administrators, Part 107 and
Part 107A. The latter-(Part 107A) version took effect with the 2011-2012'schoo] year. Sirice the
Part 107 standards have been superseded,. DOE is repealing them in their: entirety. SCPD-

eendorses this “housekeeping” initiative.

Thank you for your consideration and please contact:SCPD-if'you have any questions or
comments regarding our position or-observations.on the proposed regulation.

Sincegly,

Daniese McMullin-Powell, Chairperson -
State Council for Persons with Disabilities

cc: The Honorable Mark Murphy
Dr. Teri Quinn Gray
Ms. Mary Ann Mieczkowski
Ms. Paula Fontello, Esq.
Ms. Terry Hickey, Esq.
Ms. Tlona Kirshon, Esq.
Ms. Donna Mitchell
Mr. Brian Hartman, Esq.
Developmental Disabilities Council
Governor’s Advisory Council for Exceptional Citizens
L6reg1244 doc-specialist appraisal process repeal 6-24-13.



STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING

June 24, 2013 410 FEDERAL STREET, SUITE 1 Volce: (302) 739-3620
DoVER, DE 19801 TTY/TDD: (302) 739-3699
FAX: (302) 739-6704

Ms. Susan K. Haberstroh
Education Associate
Department of Education
401 Federal Street, Suite 2
Dover, DE 19901

RE: 16 DE Reg. 1245 [Proposed Specialist Appraisal Process Revision Regulation]

Dear Ms. Haberstroh:

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of
Education’s (DOE’s) proposal to revise its specialist appraisal standards effective with
the 2013-14 school year. The proposed regulation was published as 16 DE Reg. 1245 in
the June 1, 2013 issue of the Register of Regulations. SCPD has the following

observations.

A. “Weakening” of Appraisal Process

SCPD and GACEC have previously criticized the DOE’s specialist appraisal process as
“overly generous” or “misleading”. See. e.g., the attached October 21, 2011 SCPD letter

which shared the following concerns:

Third, DOE establishes five appraisal components in §5.0: 1) planning and
preparation; 2) professional practice and delivery of services; 3) professional
colldboration and consultation; 4) professional responsibilities; and 5) student
improvemént. Utlike the teacher appraisal ‘regulation, these five.comporients are
included-in the current regulation last revised in May of 2010. “Specialists are
rated in these five contexts resulting in an overall classification of highly
effective, effective, needs improvement, and ineffective. See §6.0. The
classification system:could be characterized as“ovetly generous” or “misleading”
in somie contexts. Forexample, a specialist.scoringa satisfactory rating in only
three of thefive components:inclusive of stident improvement(60%) is
characterized as “‘effective”, Reasonable persons might view such a
characterization as a distortion of the plain meaning of “effective”. Likewise, a
specialist scoring a satisfactory rating in only one of the five components
inclusive of student improvement (20%) is euphemistically characterized as
“needs improvement”. DOE may wish to revisit the qualifications for “effective”
and “needs improvement™ to more closely align to the plain meaning of the terms.



Unfortunately, the DOE’s proposed regulation further dilutes the already “overly
generous” specialist appraisal standards. The following are examples.

1. The current regulation (§5.1) contains four (4) appraisal contexts apart from student
achievement: 1) planning and preparation; 2) professional practice and delivery of
services; 3) professional collaboration and consultation; and 4) professional
responsibilities. There are a total of eighteen (18) subparts under these four (4) appraisal
contexts. Under the proposed regulation, districts and charter schools are authorized to
“waive” one subpart under each of the four (4) appraisal contexts. No permission is
needed, i.e., the district or charter school simply notifies DOE of its decision in August.
This results in the option to disregard 22% (4/18) of appraisal components, including the

following ostensibly important measures:

5.1.2.3. Communicating Clearly and Accurately: Verbal and written
communication is clear and appropriate to students’ or clients’ ages, backgrounds,

needs, or levels of understanding. (Optional)

5.1.1.2. Demonstrating Knowledge of Best Practice and Models of Delivery:
Specialist uses practices and models of delivery that are aligned with local and

national standards. (Optional)

5.1.4.2. Recording student data in a Record System: Specialist keeps student or
client records relevant to their services and shares information with appropriate

school personnel. (Optional)

Since each district and charter school can waive different components, valid comparisons
of data among districts and charter schools are not possible. Each district and charter

school will be using different criteria.

2. DOE proposes to reduce the number of “observations” of novice specialists.
Currently, three (3) observations (2 announced; 1 unannounced) are required. See §3.4,
This is reduced to two (2) observations (1 announced; 1 unannounced) in the proposed

regulation.

3. The DOE proposes to no longer require improvement plans for specialists with an
“unsatisfactory” rating during an observation. Such improvement plans will be optional:

8.1.1. An Improvement Plan shall alse may be developed if a specialist’s overall
performance during an observation is unsatisfactory. This unsatisfactory

performance skall may be noted by the evaluatoron-the-Formative-Feedback form

Evaluator on the required forms by noting “PERFORMANCE IS
UNSATISFACTORY™” and initialing the statement.

B. Unannounced Observations




One proposed change in the standards merits endorsement. The revised standards
contemplate more “unannounced” versus “announced” observations of specialists who
have earned a rating of “highly effective” or “effective”. See §§3.1 and 3.4. This
should result in enhancing the validity and reliability of assessments for such specialists,

C. Miscellaneous
The word “evaluator” in §8.4, second sentence, should be capitalized.

Thank you for your consideration and please contact SCPD if you have any questions or
comments regarding our observations on the proposed regulation.

Daniese McMullin—PoweH, Chairperson
State Council for Persons with Disabilities

cc:  The Honorable Jack A. Markell
The Honorable Matthew Denn
The Honorable Mark Murphy
:Dr. Teri Quinn Gray
Ms. Mary Ann Mieczkowski
Ms. Paula Fontello, Esq.
Ms. Terry Hickey, Esq.
Ms. Ilona Kirshon, Esq.
House Education Committee
Senate Education Committee
Mr. Brian Hartman, Esq.
Developmental Disabilities Council

Governor’s Advisory Council for Exceptional Citizens
16reg1245 doe specialist appraisal process revision 6-24-13
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STATE OF DELAWARE -
STATE COUNCIL FOR PERSONS WITH DISABILITIES

MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1 VolcE: (302) 739-3620

DoVER, DE 19901 TTY/TDD: (302) 739-3699
FAX: (302) 739-6704

June 24, 2013

Ms. Susan K. Haberstroh
Education Associate
Department of Education
401 Federal Street, Suite 2
Dover, DE 19901

RE: 16 DE Reg. 1235 [Proposed Teacher Appraisal Process Revision Regulation]

Dear Ms. Haberstroh;

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of
Education’s (DOE’s) proposal to revise its teacher appraisal standards effective with the 2013-14
. school year. The proposed regulation was published as 16 DE Reg. 1235 in the June 1, 2013 issue

of the Register of Regulations. SCPD has the following observations.

A. “Weakening” of Apprajsal Process

As background the Leglslature and Governor have recently stressed the need to “raise the bar” for
d1g. See attached May 18, 2013 News Journal article describing

g mote rigorous standards for prospective public school

teéchefs Sta’czstlcal]-y,.DéIé;Ware student achievernent is lagging, resulting in recognition that the
status quo approach to promoting the caliber of Delaware’s teaching profession must be
dramatically changed. See, e.g., the attached 2012 presentation by WSFS Bank Board Chair to

Delaware State Chamber of Commerce.

SCPD and GACEC have previously criticized the DOE’s teacher appraisal process as “overly
generous” or “misleading”. See. e.g., the attached October 21, 2011 SCPD letter which shared the

following concerns:

Third, DOE has estaklished five:appraisal componetits in §5.0: 1) planning and preparation;
2) classtoom environmients; 3) instruction; 4) profess:onal respons1b111t1es and 5) student
improvement. The last component, studerit improvement; is new. Teachers are rated in
these five tontexts resulling in.an overall classification of highly effective, effective, needs
lmprovement and ineffective. See §6.0. The classification system could be characterized
as “overly generous” or “misleading” in some contexts. For example, a teacher scoring a
satisfactory rating in only three of the five components inclusive of student improvement

1



(60%) is characterized as “effective”. Reasonable persons might view such a
characterization as a distortion of the plain meaning of “effective”. Likewise, a teacher
scoring a satisfactory rating in only one of the five components inclusive of student
improvement (20%) is euphemistically characterized as “needs improvement”. DOE may
wish to revisit the qualifications for “effective” and “needs improvement” to more closely

align to the plain meaning of the terms.

The “overly generous” characterization of an “effective” teacher was recently underscored in the
DOE dispute with the Christina School District over teacher bonuses paid with “Race to the Top”
funds. Consistent with the attached April 12 and May 17, 2013 News Journal articles, Christina
wished to provide the bonuses to all teachers with an “effective rating”, a standard so low that more

than 99% of its teachers were expected to qualify.

Unfortunately, the DOE’s proposed regulation further dilutes the already “overly generous™ teacher
appraisal standards. The following are examples.

1. The current regulation (§5.1) contains four (4) appraisal contexts apart from student achievement:
1) planning and preparation; 2) classroom environment; 3) instruction; and 4) professional
responsibilities. There are a total of eighteen (18) subparts under these four (4) appraisal contexts.
Under the proposed regulation, districts and charter schools are authorized to “waive” one subpart
under each of the four (4) appraisal contexts. No permission is needed, i.e., the district or charter
school simply notifies DOE of its decision in August. This results in the option to disregard 22%
(4/18) of appraisal components, including the following ostensibly important measures:

5.1.3.3. Communicating Clearly and Accurately: Verbal and written communication is clear
and appropriate to students’ ages, backgrounds, and levels of understanding. (Optional)

5.1.1.1. Selecting Instructional Goals: Teacher selects instructional goals that are aligned
with the DE content standards and the district or charter school’s curricula. Goals are
appropriate for the learners and reflect high expectations for all students, consistent with
State Assessment levels of performance where applicable. (Optional)

5.1.1.3. Demonstrating Knowledge of Content and Pedagogy: Teacher shows his or her
knowledge of content and how to teach it to a variety of learners. The teacher’s plans
include natural connections among content areas that deepen student learning. The content
that he or she teaches is aligned to the district or charter school’s curricula. (Optional)

Since each district and charter school can waive different components, valid comparisons of data
among districts and charter schools are not possible. Each district and charter school will be using

different criteria.

Xl

2. The DOE proposes to no longer require improvement plans for teachers with an “unsatisfactory’
rating during an observed lesson. Such improvement plans will be optional:



8.1.1. An Improvement Plan shall alse may be developed if a teacher’s overall performance
during an observed lesson is unsatisfactory. This unsatisfactory performance shalt may be noted

by the evaluator-on-the Formative-FeedbackFform-Evaluator on the required forms by noting
“PERFORMANCE IS UNSATISFACTORY? and initialing the statement.

B. Unannounced Observations

One proposed change in the standards merits endorsement. The revised standards contemplate more
“unannounced” versus “announced” observations of teachers. See §§3.1, 3.2, and 3.4. This should

result in enhancing the validity and reliability of assessments.

C. Miscellaneous
The word “evaluator” in §8.4, second sentence, should be capitalized.

- Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations on the proposed regulation.

4

Sincerely,

- )

,(p amsie W/M
Daniese McMullin-Powell, Chairperson
State Council for Persons with Disabilities

eet The Honorable Jack A. Markell
The Honorable Matthew Denn
The Honorable Mark Murphy
Dr. Teri Quinn Gray
Ms. Mary Ann Mieczkowski
Ms. Paula Fontello, Esq.
Ms. Terry Hickey, Esq.
Ms. Ilona Kirshon, Esq.
House Education Committee
Senate Education Committee
Mr. Brian Hartman, Esq.
Developmental Disabilities Council

Governor’s Advisory Council for Exceptional Citizens
16reg1235 doe teacher appraisal process revision 6-24-13
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National science
standards considered
for Delaware teachers

By Matthew Albright

The News Journal

As Delaware teach-
ers bring their reading
and math teaching in
line with national stan-
dards, Delaware is head-
ed toward adopting a
similar program for sci-
ence courses.

‘But the standards
could again raise debate
over teaching evolution
and climate change in
schools, and some par-
ents are worried they

could be losing control
over what their kids are
learning.

The Next Generation
Science Standards are de-
signed to make science
classes more rigorous and
to bridge a sometimes
wide dividein what is

taught in different states, -

proponents say.

“These are standards
that are going to make
‘your child competmve in
a global society,” said

See STANDARDS, Page A5

Standards: State board
planning to vote in Sept.

Continued from Page A1

Tonyea Mead, science as-
sociate at the Department
of Education.

Among other changes,
Mead says the standards
aim to engage students in
the scientific process.

In the fourth grade, for
example, Delaware’s cur-
rent standards require
students to know life cy-
cles for a variety of plants
and animals. The new
standards, Mead said,
would require students to
analyze the life cycles for
their differences.

‘The State Board of
Education is set to discuss
the standards at its meet-
ing this month, and will
vote ' next month on
whether to adopt them.

The standards include
the science of evolution
and humans’ effects on
global climate change.

Delaware’s  existing
standards include evolu-
tion, Mead said. She em-
phasized that both topics
are taught “not as an un-
derstanding of belief, but
an understanding of con-
cepts that are fundamen-
tal to our understanding
of biology.”

Climate change is an
important concept for
students to know, she said.

“The goal is to give stu-
dents the facts of what we
know, so they can hold a
healthy debate based on
the evidence,” she said.

But teaching climate
change has faced opposi-
tion in Delaware.

In January, the Sea
Level Rise Advisory Com-

mittee: de}},viat d mcludx g

. dnd “5ea’
‘publi

€mem--
bers; criticized the plan; ~

the -committee- proposed

general public education

without specific mention
of schoolchildren.

One of .those  critics
was Rich Collins, presi-
dent of the Posmve
Growth Alliance.” :

“What they’ll' do is,
once they indoctrinate
our children, which they
will, they're gomg to tell
us that we won’t be able to
go buy gasoline to go on
vacation, that we have to
build our house in a cer-
tain place and that we
have to get the blessing of
the people who are in con-
trol who are better than
us,” Collins said.

The committee. was
created by Collin O’Mara,
state environmental sec-
retary, to address the ef-
fects of sea level rise on
Delaware’s coasts. Sussex
County’s representative
on ‘that committee an-
nounced in May that he
had been instiucted to ab-
stain from any reccomen-

dation vote — some county, '

officials questioned ' the
science behind chmate
change. .-

Some parents are con-
cerned that the standards
will leave less control in
the hands of local commu-
nity.

Evan Queitsch is a
member of the Delaware
Education Reform Coali-
tion, a group of parents,
grandparents and teach-
ers who have railed
against a national math
and reading standards
program.

“This is another nation-
al set of standards, as op-
posed to state or local
standards,”.  Queitsch
said.

Queitsch also points to
groups that have criti-
cized the standards. The
Fordham Institute, an
Ohio-based education pol-
icy think-tank, gave the
standards a “C” grade,
rating it barely better
than Delaware’s existing
standards.

But Michael Watson,
head of teaching and
learning at the Depart-
ment of Education, says

the standards ;are.more .
-rigorous. “Scientists and
educators, including No-

bel laureates, have attest-
ed to the high-quality con-

stent and rigor of the Next
‘Generation'Science Stan-
dards,” Watson.said.

State officials also em-
phasize that the standards
merely outline what stu-
dents should know, not
telling districts or indi-
vidual teachers how to go
about giving studénts that
knowledge. They also say
Delaware has had ample
input into the-creation of
the standards. ’

Delaware is one of 26
“lead states” that has
helped to develop the
standards. Some of its
teachers and local science
leaders, including a scien-
tist from DuPont, were in-
volved in writing them.

Mead said it makes
sense for Delaware tobe a
leader in the standards
movement because many
families move into or-out
of Delaware from other
states.

The Department of
Education is hosting a se-
ries of public meetings to
discuss the standards.
Queitsch said his group is
planning to attend some-
of those meetings to share
their concerns .

Matthew Albright can be reached at
malbright@delawareonline.com or -
at 324-2428..Follow him on Twitter
@TNJ_maibright.
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/

Application for a (J1915(c) Home and
Community-Based Services Waiver

PURPOSE OF THE HCBS WAIVER PROGRAM

The Medicaid Home and Community-Based Services (HCBS) waiver program is authorized in $1915(c) of the Social
Security Act. The program permits a State to furnish an array of home and community-based services that assist Medicaid
beneficiaries to live in the commumity and avoid institutionalization. The State has broad discretion to design its waiver
program to address the needs of the waiver{s target population. Waiver services complement and/or supplement the services
that are available to participants through the Medicaid State plan and other federal, state and local public programs as well as
the supports that families and communities provide.

The Centers for Medicare & Medicaid Services (CMS) recognizes that the design and operational features of a waiver program
will vary depending on the specific needs of the target population, the resources available to the State, service delivery system
structure, State goals and objectives, and other factors. A State has the latitude to design a waiver program that is cost-effective
and employs a variety of service delivery approaches, including participant direction of services,

Request for an Amendment to a [11915(c) Home and Community-Based
Services Waiver

1. Request Information

The State of Delaware requests approval for an amendment to the following Medicaid home and community-based
services waiver approved under authority of 01915(c) of the Social Security Act,

Program Title:

Renewal-DDDS Waiver

Waiver Number:DE.0009

Original Base Waiver Number: DE.0009.

Amendment Number:

Proposed Effective Date: (mm/dd/yy)

110/01/13

Approved Effective Date of Waiver being Amended: 07/01/09

mY O W P

2. Purpose(s) of Amendment

Purpose(s) of the Amendment. Describe the purpose(s) of the amendment:
Delaware wishes to amend the DDDS waiver to make the following changes:

1.Add Supported Employment - Small Group as a waiver service and related provider qualifications and reimbursement
methodology. Providers will bill in 15 minute

units
2 Revise the service definition of “Supported Employment” to call it “Supported Employment - Individual” and to clarify that
the staff to consumer ratio must be 1:1
3.Add service utilization estimates for Supported Employment - Small Group to Appendix J
4.Change the current billable unit for Day Habilitation, Supported Employment - Individual and Pre~vocational service from
hourly to 15 minutes
5.Change the frequency of the Case Manager review of the plan of care from a monthly face to face visit with the consumer
and their family or guardian to monthly “paper” reviews of the plan with documentation and four face to face visits per year
to review the plan with the consumer/family/guardian and revise the related Quality Improvement performance measure,

3. Nature of the Amendment

A. Componeni(s) of the Approved Waiver Affected by the Amendment. This amendment affects the following

file://RADDDS HCBS Waiver\Application for 1915(c) HCBS Waiver Draft DE_08_06_20 - Oct 01, 2013.him 7/3/2013
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personal, health, social or financial needs in accordance with program requirements; may coordinate
with community resources to obtain client services.

Experience in making recommendations as part of a clients service plan such as clinical treatment,
counseling, or determining eligiblity for health or human services/benefits.

Experience in using automated information system to enter, update, modify, delete, retrieve/inquire
and report on data,

Experience in narrative report writing.

Also with the following knowledge, skills, and abilities:

Knowledge of principles, practices, methods and techniques of social work.
Knowledge of Federal/State eligibility and assistance requirements including Delaware Hospital for
the Chronically Il admission medicare and medicaid.
Knowledge of agency, hospital, community functions, resources and eligiblity requirements.
Skill in writing, preparing case histories, summaries, logs, reports and records.
Skill in interviewing applicants and analyzing, assessing and determining needs.
Skill in counseling clients and establishing effective working relationships with co-professionals.
Ability to conduct investigations.
Ability to work in stressful situations.
Verification of Provider Qualifications
Entity Responsible for Verification:
Division of Developmental Disabilities Services
Frequency of Verification:
Upon hire and annual performance review

AEEendix C: Parﬁcieant Services

C-1/C-3: Service Specification

State laws, regulations and policies referenced in the specification are readily available to CMS upon request
through the Medicaid agency or the operating agency (if applicable). '

Service Type:
! Statutory Service

Service:

' Day Habilitation

‘Alternate Service Title (if any):

[rmemmr

Service Definition (Scope):

Day Habilitation includes assistance with acquisition, reten ion, or improvement in self-help, socialization and

adaptive skills which takes place ina non-residential setting, separate from the home or facility in which the
individual resides. Activities and environments are designed to foster the acquisition of skills, appropriate
behavior, greater independence, and personal choice. Services are furnished as specified in the pasticipantUs

service plan. Day Habilitation services can be provided as a full day or hourly. Meals provided as part of these

services shall not constitute a "full nutritional regimen" (3 meals per day).

Day Habilitation services focus on enabling the participant to attain or maintain his or her maximum functional
level in completing activities of daily living and instrumental activities of daily living and shall be coordinated

:'sx -,'g;_

with any physical, occupational, or speech therapies in the service plan. In addition, day habilitation services may

v

serve to reinforce skills or lessons taught in other settings. Day habilitation may not be provided to a participant

during the same hours that Supported Employment, Work Services or Community Inclusion is provided.

Transportation to and from the day activity may be provided or arranged by the licensed provider. The licensee

shall use the mode of transportation which achieves the least costly, and most appropriate, means of
transportation for the individual with priority given to the use of public transportation when applicable and/or
appropriate. Transportation expenses are included in the Day Habilitation rate during the initial process of
determining an individual rate.

file://R\DDDS HCBS Waiver\Application for 1915(c) HCBS Wajver Draft DE_08_06_20 - Oct 01, 2013.htm
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Prevocational Services
Alternate Service Title (if any):

Service Definition (Scope)
Prevocational Services prepare a participant for paid or unpaxd employment. Services include teaching such
concepts as compliance, attendance, task completion, problem solving and safety. Services are not job-task
oriented, but instead, aimed at a generalized result. Services are reflected in the participantUs service plan and
are directed to habilitative rather than explicit employment objectives. Activities and environments are designed
to foster the acquisition of skills, appropriate behavior, greater independence, and personal choice. Services are
furnished or specified in the participant{s service plan. Pre-Vocational services can be provided as a full day or
hourly. Meals provided as part of these services shall not constitute a "full nutritional regimen" (3 meals per

day).

These services also focus on enabling the participant to atiain or maintain his or her maximum functional abilities
in completing activities of daily living as well as instrumental activities of daily living and shall be coordinated
with any physical, occupational, or speech therapies in the service plan. In addition, Prevocational Services may
serve to reinforce skills or lessons taught in other settings. Prevocational services may not be provided to a
participant during the same hours that Supported Employment, Work Services or Community Inclusion is
provided. Transportation expenses are included in the Prevocational services rate during the initial process of
determining an individual rate.

Prevocational services are not available under 2 program under section 110 of the Rehabilitation Act of 1973 or
section 602(16) and (17) of the Individuals with Disabilities Education Act (20 U.S.C. 1401 (16 and 17)),

Documentation is maintained in the file of each individual receiving this service that the service is not otherwise
available under a program funding under the Rehabilitation Act of 1973, or P.L. 94-142,
Specify applicable (if any) limits on the amount, frequency, or duration of this service:

A
3.
i,

Service Delivery Method (check each that applies):

i, Participant-directed as specified in Appendix E

i Provider managed

Specify whether the service may be provided by (check each that applies):
i . Legally Responsible Person

i : Relative
i Legal Guardian
Provider Specifications:

Provider Category] Provider Type Title

Agency Prevocational Services

Appendix C: Participant Services
C-1/C-3: Provider Specifications for Service

Service Type: Statutory Service
Service Name: Prevocational Services

Provxder Category
pAgency
Provider Type:
Prevocational Services
Provider Qualifications
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the ELP meetings, when and where it is held. All support team members or their designee are requested to attend the
Annual ELP meeting unless otherwise requested by the individual receiving services.

Appendix D: Participant-Centered Plarming and Service Delivery
D-1: Service Plan Development (4 of 8)

d. Service Plan Development Process. In four pages or less, describe the process that is used to develop the participant-
centered service plan, including: (a) who develops the plan, who participates in the process, and the timing of the plan;
(b) the types of assessments that are conducted to support the service plan development process, mcluding securing
information about participant needs, preferences and goals, and health status; (c) how the participant is informed of the
services that are available under the waiver; (d) how the plan development process ensures that the service plan
addresses participant goals, needs (including health care needs), and preferences; (€) how waiver and other services are
coordinated; (f) how the plan development process provides for the assignment of responsibilities to implement and
monitor the plan; and, (g) how and when the plan is updated, including when the participant's needs change. State laws,
regulations, and policies cited that affect the service plan development process are available to CMS upon request
through the Medicaid agency or the operating agency (if applicable):

Essential Lifestyle Plans are updated, minihally within 365 days of the previous Annual Conference. Plans are
updated whenever there is a change in the participantQs needs for services and supports.

DDDS attempts to provide information to the person in a way easy to understand so each person is able to make
informed choices. DDDS strives to assure during the assessment, plan development, and review/approval processes,
the person is assisted by individuals who: know the person well, have demonstrated care and concern for the person,
and are trusted by the person,

With this approach, each participant is assisted in selecting a facilitator for histher ELP development. The facilitator
is an individual who has successfully completed the ELP Facilitator Training offered by the DDDS, and who is
responsible for putting information learned about a person receiving services into the personOs ELP document.
Typically this person is the DDDS State Case Manager or a person selected by the individual(See qualifications in
section D-1-a.).

The facilitator begins preparing for the ELP development with information the person communicated important to
him/her. That information includes the things the person must have, the personOs likes & dislikes, their positive
atiributes, and significant events or accomplishments of the past year.

Included in the ELP development is information identifying how services and supports will enhance the personOs
life. This information is obtained from a variety of assessment sources including: the Physical Exam Data from the
Personlls Primary Care Physician, the Comprehensive Medical Evaluation, the IPOPs, and the IOSA.

This assessment data, including information about services the participant receives throngh other state and federal
programs is coordinated by the DDDS case manager, The case manager(s coordination efforts help to assist the
participant with plan development, and to ensure the ELP accurately reflects such services or programs.

All support team members or their designee are invited to attend the Annual ELP meeting unless otherwise requested
by the individual receiving services. Issues the person does not wish to discuss at the Annual ELP Meeting, are
discussed with appropriate team members and outlined in the final draft of the ELP.

All members of the support team have input and review the Essential Lifestyle Plan prior to implementation. During
the meeting, the support team with the input of the person identify and assign responsibilities for implementing (the
agency) and monitoring (the state) the plan. Each responsible person is identified in writing, the frequency of
monitoring is identified, and the reporting/accountability requirements is identified in the ELP,

Approval of the Essential Lifestyle Plan:

At the end of the ELP document is a section with lines for the signatures of either the agency program coordinator or
the DDDS Case Manager who reviewed the plan for technical detail, as well as for inclusion of all participant
identified services and supports. Signature space is available for; the participant, the participants0 family or
guardian, an advocate, the contracted provider, the state Case Manager, the Case Manager Supervisor or the DDDS
Regional Program Director, and an Oadvocate as selected by the participant. This inclusive list of signatures
constitutes the DDDS system for plan approval.

file:/R:ADDDS HCBS Waiver\Application for 1915(c) HCBS Waiver Draft DE 08 06 20 - Oct 01,2013htm  7/3/2013




Application for 1915(c) HCBS Waiver: Draft DE.08.06.20 - Oct 01, 2013 Page 91 of 171

O Review the participant's progress toward goals stated in the ELP.

0 Assess and review the funds of the participant to ensure they are properly managed for the participant's benefit and
to maintain waiver eligibility.

During the face to face monitoring of the plan that occurs four times each year, the Case Manager will:
{J Remind participants that they have free choice of qualified providers.

0 Remind participants, providers, and informal caregivers that they should contact DDDS if they believe services are
not being delivered as agreed upon at the most recent ELP meeting. .

{0 Observe whether the participant feels healthy and not in pain or injured.

O Interview the participant and others involved in the participant's services to identify any concerns regarding the
patticipant's health and welfare,

If at any point there is belief that a participant's health and welfare is in jeopardy, actions must be taken immediately
to assure the person's safety. In a less serious issue, the team will work with the participant, service providers and/or
informal supports to address the issue. Depending on the severity and scope of the issue, the State DDDS Case
Manager/Agency Program Coordinator may reconvene the planning team to address the issue.

Required Contracted Provider reports of service monitoring are as follows:

O Monthly ELP Progress Report- Completed by the personids Contracted Provider Agency. The Contracted Provider
Agency Monthly ELP Progress report looks at identified priority outcome on the ELP"Action Plan, and reports on the
status of implementation. What is the status of developing the supports for the individual to attain his/her desired
outcomes? Is there a concem or problem supporting the person? The Contracted Provider Agency comments as 10
what actions or steps are taken to support the personlJs attainment of identified outcomes.

01 Monthly Nursing Audit- Completed by the personOs identified Registered Nurse. This tool is used to track and
monitor all health related services the person receives, as identified on the ELP. The nurse completes the report and
provides findings to the provider agency so any corrections or issues needing follow-up may be addressed by the
provider agency. Generally, the Oresidential manager[] and/or the Support Coordinator receive this review through
either a Therap report or a hard copy report in the person(s record.

O Quarterly Day Service/Vocational/Work Reports- The providers of such services report on the person(ls progress
as related to identified priority outcomes and goals on a quarterly basis. The reports are entered on the Therap system
or hard copies are forwarded to the Support Coordinator for inclusion in the person{s record.

[0 Quarterly Behavioral Reports- For persons who have identified behavioral support needs with active plans to
address the issues, the Behavior Analyst or Psychological Assistant provide a quarterly data based report on the

personDs progress. Frequency of reporting may occur at more frequent intervals for person with intensive behavioral
support needs.

O Other progress reports are provided as identified and defined in the personOs ELP.
Such reports are based upon the personOs support needs and identified priority outcomes.

O All reports are designed to assess the quality of the services and supports the individual receives and to stimulate
quality improvement activities with each person(s priority outcomes as identified on the ELP.

0 Each person/discipline providing the service, support, and monitoring activity is required create annual assessment
and progress reports and is used by the person and his/her selected support network for subsequent plan
development/update activities.

0 DDDS and all authorized service providers use T-Logs within the Therap web-based electronic system to document
notes regarding contacts with participants, providers, family members and informal supports. All team members must
document their communication and actions regarding the waiver participant in Therap. :

Office of Quality Management Oversight:

file://RADDDS HCBS Waiver\Application for 1915(c) HCBS Waiver Draft DE_08_06_20 - Oct 01, 2013.htm /312013




Application for 1915(c) HCBS Waiver: Draft DE.08.06.20 - Oct 01, 2013 Page 92 of 171

The DDDS Office of Quality Management (OQM) completes Cerification of Services reviews for a random sample of
participants at the 95% Confidence Level. In addition, the OQM identifies Service Providers and licensed entitites
that were not captured by the sample selection. For those entities, the OQM completes full certification reviews above
and beyond the random sample in order to make evidence based recommendations for contract renewal of all active
service providers.

On an annual basis OQM also completes an interview of the providers- the Provider Questionnaire. The results of
these three tools are provided to DMMA on an annual basis for the agency to review waiver operations with DDDS.

OQM uses a variety of other review tools in order to assess compliance with applicable standards and

regulations. Identified deficiencies in services are identified in order to stimulate agency provided Improvement
Plans. In addition the DMMA tools that are reviewed for quarterly trend analysis, the results of the regulation based
certification reports are analyzed for identification of systems deficiencies and the development of systemic
improvements.

These OQM reports assess Agreements to Participate, Levels of Care, Choice in Selecting Services, and adequacy of
services provided. Negative findings from these reports are used to identify deficient practices and to stimulate
agency provided improvement plans.

b. Monitoring Safeguards. Select one:

Entities and/or individuals that have responsibility to menitor service plan implementation and
participant health and welfare may not provide other direct waiver services to the participant.

Entities and/or individuals that have responsibility to monitor service plan implementation and
participant health and welfare may provide other direct waiver services to the participant
The State has established the following safeguards to ensure that monitoring is conducted in the best interests of
the participant. Specify:

The case manager is responsible for service plan development for waiver participants.

In order to ensure the Essential Lifestyle Plan (service plan) monitoring conducted by those furnishing direct
services is in the best interest of the waiver participant, the DDDS utilizes a variety of service review processes
and sources. As indicated in section D-a-1, the State DDDS Case Manager/Agecny Program Coordinator is
responsible for the implementation of, and reporting on the status of the services and supports the participant has
identified- this includes both waivered and non-waivered services.

The DDDS Case Manager reviews and monitors the implementation of services at least monthly through a direct,
person to person meeting and discussion with the participant, The Case Manager reports findings from review
activities to the agency for implementation of Improvement Plans or actions to resolve the participantOs
concerns.

The DDDS Case Manager[Js role reflects a position of advocacy for the participant to receive satisfaction with
his/her desired and identified outcomes, As there are situations in which the DDDS Case Manager may perform
supports or services for the participant- such as to serve as the selected ELP Facilitator- DDDS oversight of
services includes additional monitoring safeguards.

Primary system wide monitoring is implemented by the DDDS Office of Quality Management (OQM). The
DDDS table of organization was structured for the OQM to report directly to the Division Director, as opposed
to the Director of Community Services. Therefore, the OQM is accountable to the Division Director to provide
accurate and objective data based performance reviews of waivered services and programs.

Administratively, the positioning of the OQM under the Division Director protects the OQM from an alleged
conflict of interest in reporting survey results. Were the OQM accountable to report directly to any of the DDDS
operational units charged with the responsibility for direct waiver monitoring, then it could pose a concern that
hard issues would be avoided and/or glossed over.

The OQM has full access to review all pertinent information related to participant in order to review and assess
all services and supports provided for the waiver participants. Level of Care Assessments, Incident Reports
(General Event Reports on Therap), Individual Plans of Protective Oversight and Safeguards (IPOPS), Nursing
Reports and Essential Lifestyle Plans- including medical/psychiatric and behavioral portions, are examples of
reports OQM has access to.
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Ongoing Specify
""" ! Other
Specify:
{;r-_,t"

Data Aggregation and Analysis:

Responsible Party for data
aggregation and analysis (check each
that applies):

Frequency of data aggregation and
analysis(check each that applies):

it Weekly

Specify:

™7 Sub-State Entity 7. Quarterly
| Other j Annually

Performance Measure:

. " Continuously and Ongoing

£~ Other
Specify:

D-c-2: The percentage of Plans of Care indicating services and supporis were
revised when an individual's needs changed. (The number of Plans of Care
indicating services and supports were revised when an individual's needs

changed/number of plans reviewed).

Data Source (Select one):
Other
If 'Other* is selected, specify:

The DivisionOs Office of Quality Management's Individual Focused Certification

Review Data Base.

Responsible Party for | Frequency of data Sampling Approach
data collection/generation (check each that applies):
collection/generation (check each that applies):
(check each that applies):
*_| State Medicaid . i Weekly i . 100% Review
Agency
7 Operating Agency | i Monthly 77 Less than 100%
Review
771 Sub-State Entity ~1 Quarterly i3 Representative
Sample
Confidence
Interval =
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salary expense for the direct care workers providing each type of service. Mercer also reviewed wage data provided
by the Bureau of Labor Statistics.

In developing the other three rate components, Mercer first determined the allowable costs to be funded through each
service and incldued only allowsble indirect and administrative expenses.

Mercer used this information to develop rates that comply with the requirements of Section 1902(a)(30)(A) of the
Social Security Act (..."payments are consistent with economy, effeciency, and quality of care and are sufficient to
enlist enough providers") and the related federal regulations at 42 CFR 447.200-205.

The State of Delaware reviews the rate setting model every three years to ensure the adequate access to services and
appropriate levels of reimbursement are maintained.

The component parts of the rates are cross walked or translated into a total number of support hours needed by each
person as determined through the completion of the Inventory for Client and Agency Planning (ICAP) assessment
tool. The ICAP assessments are performed face-to-face by an independent clinician for whom the state contracts
(Arbitre Consulting, Inc.). The contractor submits the completed assessments via a HIPAA compliant means to the
State. The ICAP assessment scores are used to generate a daily rate for the individual receiving services. For
individuals receiving "prevocational - daily" or "day habilitation - daily" services, the daily rate is calculated through
the use of a matrix which specifies the needed hours of service based on ICAP generated Broad Independance and
General Maladaptive scores. These hours of services are converted to a daily rate by multipling the needed hours of
services by a rate per hour. The hourly rate is calculated using a set direct care wage and includes percentage add-ons
for Employee Ralated Expenses (ERE), Program Indirect (PI) Expenses and Contract Administration. For individuals
receiving "prevocational - hourly” or "day habilitation - hourly” services, the hourly rate,defined above,is paid for the
actual hours of service received, billed in 15 minute increments.

Rates for day programs and prevocational services also have add-ons for Transportation and Facility costs. Rates are
calculated by the DDDS Office of Budget, Contracts and Business Services. The rate setting system/methodology is
outlined in the Mercer final report and the ICAP Rate Setting Matrix located on the State of Delaware website under
Delaware Health and Social Services, Division of Developmental Disabilities Services, Indivdual Rate Setting.

Provider agencies and/or participants have the right to request 4 review of a rate if they do not feel the calculated rate
is adequate. In a review, the agency/participant submits supporting documentation to the Director of Community

Services who makes a recommendation for an exception to the Chief of Administration. The base unit rates, ERE and
PI percentages, transportation and facility add-ons and matrix are published and are availabie for public comment and

input--The-JCAP-rate-process-and-establishment-of rates-are-approved-by-the Delaware-Division-of- Medicaid-and
Medical Assistance (DMMA) and the Rate Setting Commitiee.

Rates for "Supported Employment - Individual™ have been calculated using actual cost data as reported by providers
of Supported Employment Services. Total Medicaid allowable costs for each provider were tabulated and divided by
total direct care staff (job coaches, employment specialists) hours worked. This provided a cost per hour for each
provider based on direct care staff hours, The average cost per hour across all agencies was used to compute an
hourly rate, which is expressed as a 15 minute billable unit by dividing the hourly rate by four,

Rates for Supported Employment - Small Group are based on the rate for Supported Employment - Individual, which
is 2 one-to-one staff-to-consumer ratio. The payment rate for the addition of each consumer in the group shall be
computed by dividing the payment rate for Supported Employment - Individual by the number of participants in the
group (up to a maximum of 8) and applying a gross up factor to account for additional incremental costs related to the
provision of group supported employment that would not have been captured in the base rate for Supported
Employment - Individual. Supported Employment - Small Group will be paid in 15 minute billable units.

The rates for the services of the State of Delaware operated Day Programs are calculated based on the tota actual
annual costs, including personnel, benefits, supplies, and administration or overhead. The total actual costs are used
to calcnlate a daily rate for this service. The Day Program rate is approved by Delaware's DMMA and Revenue
Management Units. This area has been incorporated into an approved work plan and will be revised in accordance
with the goals, objectives and timeframes identified in the work plan. The work plan includes the revision of the rate
methodology for State Run Day Hablilitation, Residential Habiliation, DDDS State Case Management, and
Clinical/Behavioral consultative services. Transportation costs are now included in, and have been built into, the
Residential Habilitation Services rate. See Work plan Section ILA.1-ILA11 & IILA.1-IL.A7

Behavioral Consultation Services O a single statewide rate will be developed for this service as follows. The
midpoint of the salary range for the State of Delaware merit classification of Senior Behavior Analyst will be used as
the basis of the computation of an hourly wage. A fringe benefit factor is added to the hourly wage based on the
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Delaware State Employee fringe benefit package. A factor of 12% is added to the computed hourly wage that
includes other employment costs to account for other direct non-salary costs such as training, supervision and

travel. A separate factor of 12% is added on top of the computed hourly wage to account for administrative costs
necessary to support the direct service. A 15 minute.billable unit is computed by dividing the resulting hourly wage
by four. The provision of behavioral consultation services and related documentation of the provision of service shall
be billable in 15 minute increments. Units of time 1- 8 minutes shall not be billed. Units of time 8-15 minutes shall
be billed as one 15 minute unit.

Nursing Consultation Services [ a single statewide rate will be developed for this service as follows. National
average hourly wage data is obtained from the Bureau of Labor Statistics, Occupational Employment Statistics survey
of the US DOL for the Registered Nurse job classification SOC code 29-1111 (Registered Nurse) in the industry code
NAICS 623210 Residential MR Facilities. A fringe benefit factor is added to the hourly wage based on the Delaware
State Employee fringe benefit package. A factor of 12% is added to the computed hourly wage that includes other
employment costs to account for other direct non-salary costs such as training, supervision and travel. A separate
factor of 12% is added on top of the computed hourly wage to account for administrative costs necessary to support
the direct service. A 15 minute billable unit is computed by dividing the resulting hourly wage by four. The )
provision of nursing consultation services and related documentation of the provision of service shall be billable in 15
minute increments. Units of time 1- § minutes shall not be billed. Units of time 8-15 minutes shall be bilied as one
15 minute unit, )

b. Flow of Billings. Describe the flow of billings for waiver services, specifying whether provider billings fiow directly
from providers to the State's claims payment system or whether billings are routed through other intermediary entities.
If billings flow through other intermediary entities, specify the entities:

As with billings for all services provided under the Delaware Medical Assistance Program (DMAP), claims for HCBS
waiver services are adjudicated by the State(s Medicaid Fiscal Agent, HP, in the MMIS which it manages for
DMMA. Providers submit electronic claims in the HIPAA standard 837 transactions (professional or institutional)
first to a clearinghouse, Business Exchange Services (BES) which screens them against both HIPAA and Delaware
proprietary minimum claim criteria. Claims are accepted, in which case they pass to the MMIS for adjudication if
they meet the minimum criteria, or are rejected back to the provider along with the rejection reason. Providers can
submit paper claims on the HCFA 1500 or the UB04 directly to HP. Paper claims are scanned into the

MMIS. Providers can use any claims software resulting in a HIPAA standard clean claim. HIPAA compliant claims
software is made available to DMAP providers free of charge via download from the DMAP website. Provider
billing procedures are described in detail in a series of Provider Manuals on the DMAP website.

PIOVIdEr CIEiHe 4 Gecepied 24/7 and &rs processed for paymeiil onge 8 week after the close of biisiness'each
Friday. Funds for paid claims are available for payment the Monday following the Friday financial cycle. Providers
may elect to receive payments via paper check or BFT, )

This area has been incorporated into an approved work plan and will be revised in accordance with the goals,
objectives and timeframes identified in the work plan.See Work plan Section ILA.1-ILA11 & IILA.1-IILA7

The billing for state-operated day habilitation, residential habilitation, residential transporation, case management
services, and state clinical consultative servcies are entered as the State of Delaware/DDDS being the provider agency
(where/when applicable}. This area has been incorporated into an approved work plan and will be revised in
accordance with the goals, objectives and timeframes identified in the work plan. See Work plan Section ILA.1-
ILALl & TILAL-TILAT

The State of Delaware submits electronic claims in the HIPAA standard 837 transactions (professional) first to a
clearinghouse, Business Exchange Services (BES) which screens them against both HIPAA and Delaware proprietary
minimum claim criteria. Accepted claims are passed to the MMIS for adjudication if they meet the minimum
criteria, or are rejected back to the State along with the rejection reason. The State of Delaware uses HIPAA
compliant claims software that is made available to DMAP providers free of charge via download from the DMAP
website.

Appendix I: Finaneial Accountability
1-2: Rates, Billing and Claims (2 of 3)

¢. Certifying Public Expenditures (select one):
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The payment for case management is 2 workplan item and the waiver will be modified to reflect the change to an
adminsitrative function. Transportation payment is 2 workplan item as well. Clinical Support payment issues will be
addressed as a workplan action steps.

(b)The participants' Essential Lifestyle Plan lists and details the approved services prepared at the beginning of
services and re-evaluated at 2 minimum annually or on an as needed basis (when applicable as situations change)
thereafter. Once eligible for HCBS waiver services a contract is secured for the individual receiving services and
their chosen provider(s). HCBS waiver services are pre-authorized by the state contract manager and entered into in
the Atlantes Care Management System based on services selected by each participant during the ELP process. The
MMIS checks each claim submitted by a provider against the eligibility record to insure the person receiving service
was eligible for waiver services on the date of service and the service was authorized and did not exceed programmed
service limitations as set by the pre-authorization,

Per the MOU between DMMA and DDDS, DDDS periodically reviews claims data against plans of care to monitor
over and under utilization of services. DMMA is responsible for retrospective auditing of paid claims and utilization
review of services provided throngh DDDS,

(c) Before a claim is processed there must be verification the service was provided. This verification varies according
1o the service; however the verification must be in writing and signed (either written or electronically) by the provider
of service. The agencies providing residential, day, prevocational, and supported smployment services are required to
submit attendance/utilization reports to the DDDS monthly. These attendance reports are signed by a provider
employee and verified by a provider supervisory employee as to verify that services were rendered.
Also, during the claims adjudication process, the MMIS is programmed to select arandom sample of participants for
whom claims were submitted (which will include DDDS Residential waiver participants) the system generates a letter
on pre-printed state letterhead to be mailed to each of the selected participants. The letter provides the paticipant with
dates, provider names and specific procedures which Medicaid has been asked to pay on behalf of that paticipant and
asks the participant to indicate whether or not the services were provided and whether he/she was asked to make any
payment for these services. It also provides a space for any comments the participant wishes to make. The
participant is directed to mail the letter back. Returned letters warranting further investigation are referred to the
Surveillance and Utilization Review (SUR) Unit (See Appendix I-1).

e. Billing and Claims Record Maintenance Requirement. Records documenting the audit trail of adjudicated claims
(including supporting documentation) are maintained by the Medicaid agency, the operating agency (if applicable), and
providers of waiver services for a minimum period of 3 years as required in 45 CFR 092.42.

Appendix I: Financial Accountability
I-3: Payment (1 of 7)

a. Method of payments -- MMIS (select one):

Payments for all waiver services are made through an approved Medicaid Management Information
System (VIMIS).
Payments for some, but not all, waiver services are made through an approved MMIS.

Specify: (a) the waiver services that are not paid through an approved MMIS; (b) the process for making such
payments and the entity that processes payments; (¢) and how an audit trail is maintained for all state and federal
funds expended outside the MMIS; and, (d) the basis for the draw of federal funds and claiming of these
expenditures on the CMS-64:

Payments for waiver services are not made through an approved MMIS.

Specify: (a) the process by which payments are made and the entity that processes payments; (b) how and through
which system(s) the payments are processed; (¢) how an andit trail is maintained for all state and federal funds
expended outside the MMIS; and, (d) the basis for the draw of federal funds and claiming of these expenditures on
the CMS-64:

file://RADDDS HCBS Waiver\Application for 1915(c) HCBS Waiver Draft DE 08 06_20-Oct 01, 2013.htm 7/3/2013




Case Management Total:

Application for 1915(c) HCBS Waiver; Draft DE.08.06.20 - Oct 01, 2013

Page 166 of 171

4275571.20

Case Management

Moot

4275571,20

Day Habilitation Total:

7092600.00

Day Habilitation - Daily

Day i

7092600.00

Day Habilitation - 15
minutes

i Hour

0.00

Prevecational Services
Total:

9064800.00

Prevocational Services -
Daily

iDay I

9064300.00

Prevocational Services -
15 minutes .

" Hour i

0.00

Residentinl Habilitation
Total:

66428209.50]

Residential Services

745!

63898650.00

Shared Living
Amangement

2529559.50

Supported Employment -
Individual Tetal:

1693612.50

Supported Employment -
Daity

95

1693612.50

Supported Employment -
15 minutes

0.00

Supperted Employment -
Small Group Total:

0.80

Supporied Employment -
Smali Group

0.00

P i

Clinical Consultative
Services: Behavioral
Consnitative

4984608.00

Services/Nursing
Consultative Services Total:

Behavioral Consultative
Services

0.01

0.00

Nursing Consultative
Services

Quarter Hour

0.01

0.00

Clinical Consultative
Services; Behavioral
Consultative Services/Nursing
Consultative Services

f-Mémh. R

1 606.40

4984608.00

Transportation - Residential
Services Total:

1226476.80

‘Transportation -
Residential Services

191.04

1226476.80

GRANDTOTAL;

Tatal Esti

d Undun

Ip Par

Factor D (Divide total by number of partidgants):

Average Length of Stay on the Waivers

94765878.00
240
100815,08

350

Appendix J: Cost Neutrality Demonstration

J-2: Derivation of Estimates (6 of 9)

d. Estimate of Factor D.

I. Non-Concurrent Waiver. Complete the following table for each waiver year. Enter data into the Unit, # Users, Avg.

Units Per User, and Avg. Cost/Unit fields for all the Waiver Service/Component items. Select Save and Calculate to

file://RADDDS HCBS Waiver\Application for 1915{c) HCBS Waiver Draft DE_08_06_20 - Oct 01, 2013.htm

7/3/2013

[P



Application for 1915(c) HCBS Waiver: Draft DE.08.06.20 - Oct 01, 2013

Page 167 of 171

antomatically calculate and populate the Component Costs and Total Costs fields. All fields in this table must be
completed in order to populate the Factor D fields in the J-1 Composite Overview table.

Waiver Year: Year 2

Waiver Service/ Component {

Unit

# Users

Avg. Units Per User

Avg, Cost/ Unit

Component
Cost

Total Cost

Case Management Tofal;

4546651.20

Case Management

980

12.001f

386.62

4546651.20

Day Habilitation Total:

7536250.00

Day Habilitation - Daily

7536250.00

Day Habilitation - 15
minutes

0.00

Prevocational Services
Totak:

9920187.50

Prevocational Services -
Daily

9920187.50

Prevocational Services -
15 minutes

4.00

Residential Habilitation
Total:

70514986.25

Residential Services

775.

67862580,00

Shared Living
Arrangement

E
i

205

271240625

Supported Employment ~
Individual Total:

1818500.00

Supported Employment -
Daily

.Day o

100

1818500.00

Supported Employment -
15 minutes

(Howr |

0,00

Supported Employment -
Small Group Total:

0.00

Supported Employment -
Small Group

0.00

Clinical Consultative
Services: Behavioral
Consultative
Services/Nursing
Cousultative Services Total:

5344099.20

Behavioral Consultative
Services

i Quarter Hour !

0.00i]

001

0.00

Nursing Consultative
Services

%Quaner Hour {

000]

0.01

0.00

Clinical Consultative
Services: Behaviorat
Consultative Services/Nursing
Consultative Services

| Month It

1200

61853

534409920

Transportation - Residential
Services Total:

1314135,84

Transportation -
Residential Services

: Month §

562

12,00

194.86

1314135.84

GRANDTOTAL:

Total Esti

d Undupl

J Part e
Par

Factor B (Divide total by number of participants):

Average Length of Stay on the Waiver:

100934809.99
980
10305593

350

Appendix J: Cost Neutrality Demonstration

J-2: Derivation of Estimates (7 of 9)
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. _,} {

/’;) Vocational Monthly Note S pnpLE

. z" Between: 6/1/13 and 6/30/1.3 IS
DEERS RET SORES
Employee #: Employce Name:
Newak Delaware _ Case Manager:

Dear .

kas worked on the followin 1 contracts behween  6/1/13 and 6/30/13
Ifpou have any questions or concerns regar-ing the below information, pleese feel free fo contoct me

af any time at 1-800-9CHIMES.

" CODE- - - " DESCRIPTION HOUR | UNITS GROSS SEPAY

AAQQQ100) A & A Co Parkway Machinc co {Contract Production $0.00

MH0001001 Materisl Hnn_d'l-i@ Varghousin |inside Warehonse - maving pmduct | . $0,00

NONGO6OO!  [Faciiity Closed [Now Production 3000 |

NONG26001 |Absent Nan Production £0,00

NONQ23001 Arrived Late or lefr :ardy Nan Production $0.00
Puge 1 of 82

Tuesday, July 0%, 2013
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!
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CHIMES _ PAGE

N

)
Vocational Monthly Note

Between: 6/1/13 and 6/30/13

Employee #: Employee Name:
Newark — Delaware ] Case Manager:
Work Hours Wage
Hours Pereentege units Pay Pereentage
Community A Work center
Employment 0 0.00% Pay 100.00%
Supported NA
7 0 0.00% i Supported
Employent Employment $0.00 0.00%
Assessments 0 0.00% NA }
_ iy Total Pay o
Contract hours .. 100.00% 1500 .
Total work Avg. Wage ' -
Hotrs
Behavioral Non Work Aclivities -
FHours Percent g2 Hours Percentage
Refisal 0 0.00% Transportation a 0.00%
Behavioral | Tutergration ' 0.00%
Interference 0 0.00% Absent 48.70%
Benavigral . . ; o
interference 0 0.00% Late/Eatly arrival .. 35.13%
from others Closed : 12.17%
|otal Benavior 0' Refusal . 0.00%
Hours tnterfering Breaks/ Trasitions o 0.00%
Fipay
’ Orirer Non-Work Hrs i 0.00%
—_—
Toatal Non-Work Hrs ’
: 0
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STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O'NEILL BUILDING
410 FEDERAL STREET; SUITE -1 Voide: (302) 789-3620 -
DoVvER,.DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM
DATE: June 24, 2013
TO: Ms. Elizabeth Timm, DFS
Office of Child Care Licensin
FROM: Daniese McMullin-Powell, €he 'rperson

State Coimeil:for Persons'with Disabilities

16 DE Reg. 1257 [DFS Proposed Resuienual Child Care Facility & Day Treatment
Progranis Regulat1on]

RE:

The State Council for Persons with Disabilities (SCPD).has reviewed the Department of Services for
Children, Youth and Their Families/Division of Family Services (DFS)/Office of Child Care
Licensing’s proposal to amend the Delacare Requirements for Residential Child Care Facilities and
Day Treatment Programs: The proposed regulation was published as 16 DE:Reg. 1257 inthe June 1,
2013 issue of the Register of Regulations,

As'background; the Governor issued Executive Order 36 on January 4; 2012 establishing a
schedule for agencies to soli cit:input from the public on regulations in effect for more than three
years. DFS.notes. that itreceived few-comments on its “Delacare” standards covering residential

child care facilities-and day treatment pfograms. Consistent-with the Summary, it'intendsto
initiate a.comprehensive review of'its-standards in the Fall 0f 2013. SCPD has the following.

technical observations on the proposed regulation.

First, the Division is substituting “regulation” for “requirement” throughout the standards. The
substitutions are generally acceptable. However, in a few contexts, the substitution results in
“odd” or incomplete references. See. e.g., reference to “Regulations 0f 1.0, 2.0, 3.0 and 4.0"
(§5.1.1 and §7.1.1); and reference to “Regulations of 1.0, 2.0, and 3.0" (§8.1.1). 'We suspect the
Division intended to refer to “Regulations of Chapters 1.0,2.0, ...”, Compare §9.1.1, §10.1.1,

and §11.1.1.

Second, the Division may wish to reconsider the substitution of “regulations” for “requirements
in §10.4.2.



Third, §11.11 requires all toys to. be confirmed to be “of safe construction, non-toxic, and free of
hazards” and checked with a “choker tube” to ensure parts cannot be swallowed by-a child under
age 3. Section 11.11.2.8 disallows the presence of any toy in.a crib or playpen when an-infant is
asleep. There is no definition of “infant” but the OCCL licensing regulations for day care
centers (Part 101) define an infant as-a child under age-one. Our concern is that some infants
may be very “attached” to a particular toy as a “comfort” item and may not be predisposed to
sleep without it. If all toys.are checked for hazards, query whether the presence of a single toy in
a crib or playpen is a realistic danger. DFS may wish to reconsider the total ban on any toy in a

crib or playpen when an infant is-asleep.

Fourth, given the anticipated thorough review ofthe standards in the Fall and “involvement of a
wide-cross-section of stakeliolders”, SCPD would like to offer technical assistance to the. process.

Thank you for your consideration and pleasecontact SCPD if you have:any questions or commients
regarding our observations orrecommendations on the proposed regulations.

cc:  Ms. Vicky Kelly
Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens
Developmental Disabilities Council

16reg1257 dscyf-dfs-residential child care facility 6:24-13.
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TITLE 24
Professions and Occupations

CHAPTER 37. SPEECH/LANGUAGE PATHOLOGISTS, AUDIOLOGISTS, AND
HEARING AID DISPENSERS

Subchapter IV. Speech/Language Pathol.‘w Assistants
(i

§ 3721. Definitions.

s fb;éhpter, shall have the

The following words, terms and phrases, when % n n '
£ "tJ-Ewhere the context,clearly indicates a

meanings ascribed to them under this section, ex
different meaning;: '
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I (1) "Speech/language pathology assistant" sl;a?
T ‘ﬁ)eleted: person
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speech/language patholggy, asdiStant, unless such individual has been duly licensed under this _ ___ - - { Deleted: person
subchapter. . - ,
(b) Whenever a license to practice as a speech/language pathology assistant in this State has
| expired or been suspended or revoked, it shall be unlawful for the jndividual topracticeasa ____ - - Deleted: person
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§3723. Qualifications of applicant; report to Attorney General; judicial review.

(a) An applicant who is applying for licensure under this subchapter shall submit evidence, .1 Deleted: person
verified by oath and satisfactory to the Board, that such jndividwal: _____________________ . ‘
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(1) Has received a bachelor’s degree or higher from a speech/language pathology 1 ?eleted: an‘;ssociate’s degree or higher
§ . TR - 4 tom a speech/language pathology
program at an accredited insitution, e — + | assistant program at an aceredited
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‘ (2) Has complefted, prioy to making applic‘atio;d for a temporary license, the required from an sccredited institution, with credit
supervised clinical practice experience, as set forth in the Board’s rules and regulations; hours as set forth in the Board’s rules and
- i ikt el N regulations. The authority to approve the
. ) . . \ curriculum or the equivalent courses for
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(4) Has completed a thirty-six week period of tempor; ary, licensure under the supervision , 4| Deleted: Delaware- )
of a Jicensed speech/language pathologist, as set forth in the Bodrd’s rules and regulations; and __.- ’

(5) Has submitted a licensure application, in%ﬁ%&n‘g»oﬁciency Checklist, completed
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Proficiency Checklist shall meet the criteria as segffofth in the Boards rules and regulations.
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(b) The speech/langigdie pathdlogy assistant shall not represent himself or herself as a
licensed speech/language pathologist.
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(c) The Board shall determine in its rules and regulations the number of speech/language
pathology assistants atid/or clinical fellows that a supervising speech/language pathologist may
supervise and the requirements of supervision.



6.0 Requirements for Speech/Language Pathology Assistants

6.1 Definitions

6.1.1 “Direct supervision” means on-site, in view observation and guidance by the
supervising speech/language pathologist while the speech/language pathology assistant is i)
providing services. "

6.1.2 “Indirect supervision” means that the supervising speech/language [
. . . . d
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6.4.1 An applicant shall have completed a notarized application for licensure.
Items which must be provided to the Division of Professional Regulation include:

6.4.1.1 Official transcript(s) showing completion of gducation - { Defeted: general and technical )
requirements, as set forth in Rule 6.2;

6.4.1.2 Documentation on a Board approved form that the applicant has
successfully completed the required clinical practice experience hours, as set forth in Rule 6.3;
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6.5 Application process — Permanent licensure

6.5.1 An applicant shall have completed a notarized application for licensure.
Items which must be provided to the Division of Professional Regulation include:
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Checklist form. _The Proficiency Checklist form shall be completed by the supervising
speech/language pathologist every twelve weeks. The applicant shall have achieved a

“competent” rating in at least 80% of the categories listed on the final Proficiency Checklist

form, which shall be submitted with the application.
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patient/client treatment, without following the individualized treatment plan prepared by the
supervising speech/language pathologist and without access to supervision.
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| 6.7.1.3 Ensuring that the speech/language pathology assistant is assigned ___-- {Deeted: 3

only duties and responsibilities for which the speecl/language pathology assistant has been
specifically trained and which he or she is qualified to perform.

| 67.1.4 Ensuring that individuals who will be receiving services froma ____ - {Deleted:s )

speech/language pathology assistant, or the individual’s legal representative, is informed that
services are being rendered by a speech/language pathology assistant.
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worked under indirect supe y Sion.
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experience of the speech/language pathology assistant, the needs of the patients/clients served,
the service setting, the tasks assigned and other relevant factors.
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6.2.2 An applicant shall have completed at least the following course work:

6.2.2.1 General education, shall consist of a minimum of 20
college level semester credit hours, including at least three credit hours in each of the
following areas:

Oral and written communication
Mathematics

Computer applications

Social and natural sciences

6.2.2.2 Technical education shall consist of a minimum of 20
college level semester credit hours, including at least three credit hours in each of the
following areas:

Overview of normal speech-language development
Overview of communication disorders

Cultural and linguistic factors in communication
Work place behaviors, including ethics

Assistant level service delivery practices
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A plan for clinical experience shall be préi:)ared and signed by the supérvising
speech/language pathologist.
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