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MEMORANDUM
To:  SCPD Policy & Law Committee
From: Brian J. Hartman
Re:  Regulatory Initiatives

Date: November 10, 2014

I am providing my analysis of ten (10) regulatory initiatives in anticipation of the November
13 SCPD P&L Committee meeting. Given time constraints, the commentary should be considered
preliminary and non-exhaustive. The Delaware State website with electronic versions of the
Delaware Code and Administrative Code has been inoperable since at least November 6 which
compromised my research capability.

1. DPH Final Hospital Locked Bathroom Door Access Reg. [18 DE Reg. 390 (11/1/14)]

The SCPD and GACEC commented on the proposed version of this regulation in August,
2014. A copy of the August 28, 2014 SCPD memo is attached for facilitated reference. The
Division of Public Health has now adopted a final regulation with no changes.

The Councils shared three (3) observations on the proposed regulation.

First, the Councils recommended placement of the standards in the “physical environment”
section of the regulations rather than the “governing body” section. The Division responded that
the governing body is responsible for all hospital operations so the bathroom standard remains there.
This is counterintuitive. Based on the Division’s rationale, all physical plant standards should be
placed under “governing body”.

Second, the Councils asked for clarification of the process for alerting hospitals to the new
regulation and the time line for their adoption of policies and procedures given the October 1
effective date. The Division responded that it “has developed a plan to notify all licensed hospitals
and ensure the implementation of the new regulations.” No further information is provided.
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Third, the Councils noted that 1977 and 1981 versions of national standards are incorporated
by reference. The Councils recommended as assessment to determine if the references should be
updated. The Division responded that it “intends to review and update the hospital regulations in
the near future”.

Since the regulation is final, and the Division responded to each of the Councils’ comments,
I recommend no further action.

2. DMMA Final Delaware Healthy Children Program Premium Reg. [18 DE Reg. 375 (11/1/14)]

The SCPD and GACEC commented on the proposed version of this regulation in
September, 2014. A copy of the September 29, 2014 SCPD memo is attached for facilitated

reference.

The Councils endorsed the initiative which was designed to conform regulatory standards
with changes in DHCP premiums already adopted in January, 2014. The new standards also
incorporate pre-payment discounts for premiums. The Division of Medicaid & Medical Assistance
has now acknowledged the endorsements and adopted a final regulation with no further changes.

Since the Division has adopted a final regulation in the form endorsed by the Councils, I
recommend no further action.

3. DMMA Final DSHP 1115 Waiver Amendment Covering PROMISE [18 DE Reg. 186 (11/1/14)]

The SCPD, GACEC, and DLP commented on the proposed version of this regulation in
September, 2014. A copy of the September 29, 2014 SCPD memo is attached for facilitated
reference.

The DLP and Councils endorsed the regulation subject to two (2) recommendations.

First, the Division was encouraged to amend the “target criteria” to include “Major
Neurocognitive Disorder Due to TBI”. The Division declined to adopt a conforming amendment.

Second, the Division was encouraged to resolve ostensibly inconsistent references to choice
of providers. The Division declined to adopt an amendment.

Given the potential value of the program to individuals with a TB diagnosis, I recommend
that the Councils consider requesting the DHSS Secretary to review the Division’s decision to not
include TBI as a stand-alone, qualifying diagnostic category.

4. DOE Final CPR Instruction Regulation [18 DE Reg. 369 (11/1/14)]

The SCPD and GACEC commented on the proposed version of this regulation in
September, 2014, A copy of the August 28, 2014 SCPD letter and the Department of Education’s
September 30, 2014 response are attached for facilitated reference.



First, the Councils recommended that the existing deadline for CPR and organ/tissue
donation “awareness” be retained while deferring only the time frame for “hands-on” CPR
instruction. The DOE responded that it understood that CPR awareness “has been implemented in
most schools’ curricula for the 2014-15 school year”. [emphasis added] I continue to view the
deferral of “awareness” instruction for another school year as unnecessary.

Second, the Councils had prompted the inclusion of the following provision in H.B. No.
249:

The individualized education plan (IEP) or 504 plan of a student with a disability identified
under Chapter 31 of this title may modify the content of instruction for CPR required by this
section or, if such modification would be ineffective, exempt such student from application
of this section.

Action on H.B. No. 249 was ostensibly deferred in favor of incorporating into §306 of the budget
epilog a mandate to offer CPR training in curricula beginning in the 2015-16 school year. The
DOE declined to incorporate the concept of content modification and exemption in the regulation:

Regarding students with Individualized Education Programs (IEPs) stemming from physical
or other limitations, we believe that any exception to the requirements of this regulation
would be stipulated in the IEP. Secondly, we do not prefer to list exceptions in the
regulations as we work to make the regulation as clear as possible. Lastly, we do not believe
a complete exemption or modification of the instruction is appropriate, as the student with
an IEP could still obtain some knowledge form the verbal instruction. Therefore, we will
not add language to the regulation regarding student’s (sic “students”) with TEPs.

The DOE ignores a critical consideration. If a student cannot demonstrate competency in
use of psychomotor skills in conducting CPR, the student may flunk the health education course
which is a graduation requirement. See §1.1.3.4 of the regulation. OSEP has historically
authorized states to delegate some authority regarding promotion/credits to IEP teams. See
attached Letter to Anonymous, 35 IDELR 35 (11/9/2000) [IDEA does not prevent a state from
assigning decisions regarding promotion and retention to IEP teams]. ~ Therefore, while the DOE
blithely touts the advantages of obtaining “some knowledge”, it ignores the more compelling
problem - students with disability-related psychomotor limitations will not graduate simply because
they flunk the health education class based on inability to physically perform CPR. This is a very
unfortunate result. The explicit authorization for [EP and Section 504 team modification or, as a
last resort, exemption from part of the content of a course would deter “unfair” treatment of students
with disabilities.

I recommend that the Councils promote revision of §306 of the budget epilog in the next
legislative session to include an explicit authorization for IEP or 504 team exemption from
demonstrating psychomotor competency in administering CPR.
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5. DOE Final Charter School “Impact” Regulation [18 DE Reg. 366 (11/1/14)]

The SCPD and GACEC commented on the proposed version of this regulation in
September. A copy of the September 15, 204 GACEC letter and October 31, 2014 DOE response

is attached for facilitated reference.

First, the Councils recommended consideration of whether assessing a charter school’s effect
on the entire “education system of the state” was “overbroad”. The DOE declined to amend the

reference.

Second, the Councils recommended that the DOE include a definition of “programmatic
offerings”. The DOE declined to amend the reference.

Third, the Councils identified a grammatical error. The Department corrected the error.

Since the regulation is final, and the DOE responded to the Councils’ commentary, I
recommend no further action on this regulation. However, the Councils may wish to follow up on
the following observation in my August 8, 2014 P&L memo:

Parenthetically, the Department appears to have adopted a standard practice of not
reproducing a summary of comments and its findings in the regulation itself. Instead, it
sends letters to each commenting agency. This is ostensibly inconsistent with Title 29
Del.C. §10118(b) which requires publication of “a brief summary of the evidence and
information submitted” and “a brief summary of its findings of fact with respect to the
evidence and information”. This statutory mandate is intended to provide the public with
useful information on the basis for regulatory changes. In contrast, the identity of the two
commenting special programs is not disclosed, nor the gist of their comments. This does

not conform to the APA.

The Department continues to not publish a summary of the information submitted and its findings
on the information in the Register. Instead, is sends a letter to each commenting entity. Thus,
although the regulation recites that the Delaware Charter School Network submitted comments (at
366), one can only speculate about the evidence and information submitted and the DOE findings on
the Charter School Network submission. To my knowledge, the DOE is the only State agency
which adopts this approach that ostensibly violates State law and undermines the availability of
regulatory history. The Councils may wish to consider sending a letter of concern to the current or
incoming Attorney General in the near future.

6. DOE Prop. Teacher of Students Who Are Gifted or Talented Cert. [18 DE Reg. 350 (11/1/14)]

The Professional Standards Board is proposing some revisions to its regulation covering
eligibility for a standard certificate for a Teacher of Students Who Are Gifted or Talented.

Some of the key changes are as follows:



In order to qualify for the “Gifted or Talented” standard certificate, the teacher would be
required to already hold a standard certificate “in a subject (content), grade level, or area” (§3.1.3).
In addition, the teacher would be required to meet either of the following standards:

4.1.1 Holding a bachelor’s, master’s, or doctoral degree form a regionally accredited college
or university with a major or its equivalent in gifted or talented education, teaching gifted
students or special education with a gifted or talented endorsement or specialization from a
National Council Educator Preparation (CAEP) specialty organization recognized educator
preparation program or from a state approved educator preparation program where the state
approval board employed the appropriate standards; or

4.1.2. Completion of a minimum of fifteen (15) credits or their equivalent in professional
development as approved by the Department, with a focus on special education for gifted or
talented students or students who are gifted or talented in the following content areas:...

I have only a few non-substantive observations.

First, the DOE may wish to insert the word “and” at the end of §4.1.2.4. Ths is
discretionary.

Second, §4.1.1 is a 69-word clause which is somewhat convoluted and difficult to follow.
The DOE may wish to consider reformatting its content into distinct subparts for clarity.

I recommend sharing the above observations with the Professional Standard Board, DOE,
and the SBE.

7. DOE Prop. James H. Groves High School Regulation [18 DE Reg. 343 (11/1/14)]

The Department of Education is proposing to adopt several revisions to its regulation
covering enrollment in the James H. Groves High School. Thave the following observations.

First, §2.3.4 recites as follows:

2.3.4 Students in the Groves in School Credit program shall not receive instruction during
the school’s regularly scheduled school day.

No rationale is provided for this categorical restriction. Irecommend deletion of the across-
the-board restriction. For example, if a student enrolled in Groves qualified for homebound
instruction (e.g. based on illness or pregnancy), the student could not receive homebound between
9-3.  Moreover, instructional planning is enhanced by flexibility in scheduling in contrast to
adoption of brittle exclusions. If a student has a “free” period or “study” period during a school
day, it makes no sense to categorically exclude the student from receiving Groves instruction during
such periods.



Second, §2.4.1.3 a 16 or 17 year old with a pending or actual expulsion can be admitted to
Groves under a waiver only if the expulsion is for “a nonviolent reason”.  There is no definition of
“nonviolent reason”. A student could have an excellent conduct record but for a single fight or
incident. A student may have engaged in conduct qualifying as a DUI or leaving the scene of an
accident [violent offenses under 11 Del.C. §9002(5) ()] with no prospect for recurrence due to the
lack of a license and vehicle. It would be preferable to allow the Director assessing an application
to consider extenuating circumstances. There would still be a requirement that the applicant not be

“a security threat”.

Third, §2.4.1.2 bars a 16 or 17 year old subject to a pending or actual expulsion from
admission to Groves unless the student confirms an intent to graduate from Groves. This makes
little sense. A sixteen year old may intend to attend Groves for the period of the expulsion and then

return to his/her high school.

Fourth, §2.4.1.4 bars a 16 or 17 year old subject to a pending or actual expulsion from
admission to Groves unless the student submits a letter of recommendation from the principal or
designee of high school of record. This should be deleted. It is akin to an employee being fired
from a job and being required to obtain a letter of recommendation from the same employer to get
another job. As a practical matter, the relationship between an expelled student and principal will
often be “strained”, making acquisition of a positive letter of recommendation somewhat quixotic.

Finally, the regulation should be designed to encourage, not discourage, enrollment in -
Groves. It is in the public interest that students attend school and pursue a diploma. To the extent
that multiple barriers and hurdles to admission are imposed, 16-17 year olds will simply drop out of
school altogether, an unfortunate result.

I recommend sharing the above observations with the DOE with a courtesy copy to the
ACLU.

8. DSS Prop. TANF State Plan Renewal Regulation [18 DE Reg. 354 (11/1/14)]

The Division of Social Services (DSS) is soliciting comments on its renewal of the TANF
program covering the period from October 1, 2014 through December 31, 2016. I reviewed the 23-
page document and did not identify any significant concerns. Irecommend endorsement.

9. DOE Prop. Michael Ferguson Achievement Awards Program Reg. [18 DE Reg. 340 (11/1/14)]

As background, the attached statute [14 Del.C. §153( c)] establishes a scholarship program
known as the Michael C. Ferguson Achievement Awards. A maximum of 600 scholarships of
$1,000 each are awarded annually as follows: 1) students with the 150 highest scores on assessment
or assessments in the state assessment system without reference to any other indicators of
performance; and 2) students with the 150 highest scores on assessment or assessments in the state
assessment system who participate in free and reduced lunch programs in grades § and 10.



The Department of Education is directed to issue regulations to implement the program.
The Department is now proposing several revisions to its existing program regulations. I have the
following observations.

First, the DOE is striking the term “scholarship” from the regulation “to clarify that these are
awards and not funds that need to be applied for as is done with scholarships.” At p. 340. I
recommend retention of the term “scholarship”. Consider the following:

A. The enabling statute uses the term “scholarship”.

B. The attached definitions of “scholarship” do not require an application. Many schools
have entrance exams or placement tests and award scholarships based on the top scores. Students
do not have to “apply” for the scholarships.

C. The dictionary definition of “scholarship” indicates that use of the term is apt.
A “scholarship” is simply financial aid provided to a scholar because of academic merit. This is
precisely descriptive of the program which is based on high achievement, i.e., scholarship.

D. The FY15 budget bill (S.B. No. 255; p. 121) still refers to this funding program as a
“scholarship”.

Second, if the DOE does delete the term “scholarship”, it should strike the term from §4.1
for consistency.

Third, §1.2.2.2 should be amended by adding “percent (50%)” after the word “fifty”.
Compare §1.2.2.1.

Fourth, the awards are ostensibly not based on the highest summative/aggregate scores in
English Language Arts and Math. Rather, they are based on highest separate scores in English
Language Arts and Math. The DOE adds the following guidance: “The number of awards shall be
as close to fifty percent (50%) in each area as possible.” See §§1.2.1.1,1.2.1.2,1.2.2.1, and 1.2.2.2.
I interpret this to mean that the DOE would prefer to confer awards to the top 75 students in English
Language Arts and the top 75 students in Math in grades 8 and 11 testing.  This overall approach
may create an imprecise and arguably inequitable result. For example, if scores are generally
higher in English Language Arts, does the DOE exclude the bottom tier of the English Language
Arts top 75 students and grant scholarships to lower scoring students in Math? It may be simpler
and more objective to change the overall approach. Instead of awarding scholarships to “150
students in the areas of English Language Arts and Mathematics”, award scholarships to the top
scoring 75 students in English Language Arts and top 75 students in Mathematics. This would be
precise and permit elimination of the problematic “(t)he number of awards shall be as close to fifty
percent (50%) in each area as possible.”



Fifth, the enabling legislation indicates that the awards are given to top performing students
on the state assessment system in grades 8 and 10. The existing regulation is consistent, i.e.,
awards are based on the performance of eighth and tenth grade students. However, the DOE is
proposing to change references by substituting eleventh grade students for tenth grade students. I
did not identify any budget epilog language which modifies the statutory reference to grade 10. The
DOE may wish to consider whether it has the authority to substitute grade 11 for grade 10 given the
explicit reference to grade 10 in the enabling law.

I recommend sharing the above observations with the DOE and SBE.

10. OMB Prop. Downtown Development District Applications Reg. [18 DE Reg. 359 (11/1/14)]

As background, the attached legislation (S.B. No. 191) was enacted in June, 2014 to provide
incentives to spur development of “downtown development districts”. Local governments are
authorized to submit applications which undergo several layers of review. Developers participating
in an approved local government initiative qualify for both local government and State government
incentives. For example, a “Qualified District Investor” may receive a State grant to expand,
rehabilitate or construct real property for residential, commercial, industrial or mixed use as part of
implementation of an approved local government plan (lines 104-136).

I have the following observations.

First, the regulation identifies factors that reviewers would assess in determining whether to
approve an application. The assessment criteria for approval of a plan and local incentives include
the following respectively:

8.3.1.6: The District Plan promotes energy-efficient and environmentally sensitive
development, and addresses the potential effects of flooding and sea level rise as applicable;

8.4.5: Promote energy-efficient and environmentally sensitive development and address the
potential effects of flooding and sea level rise as applicable; ...

Obviously, the State wishes to ensure the long-term viability of projects by considering factors such
as sea level rise. Given the groundswell of Delaware’s aging population, it would be equally
important to promote the physical accessibility of facilities described in an application. This could
be facilitated by adoption of the following amendments:

8.3.1.6: The District Plan promotes energy-efficient, accessible, and environmentally
sensitive development, and addresses the potential effects of flooding and sea level rise as
applicable; ...




8.4.5: Promote energy-efficient, accessible, and environmentally sensitive development and
address the potential effects of flooding and sea level rise as applicable; ...

Second, it is possible that the Architectural Accessibility Board (an OMB agency) would
have jurisdiction over construction and renovation of some facilities. The AAB has jurisdiction
over any facility or any alteration of a facility “constructed on behalf of the State” or “financed in
whole or part by the State”. See Title 29 Del.C. §§7902-7903. Since State financial grants are
paid to developers, this may qualify as “financed in ... part by the State”. Section 6.2 authorizes the
Office of State Planning Coordination (an OMB agency) to obtain assistance from a “Reviewing
Agency”, defined as “any State Agency assigned by the Office to review and provide comments
regarding an application or any portion thereof”. Thus, even on a voluntary basis, construction
plans could be forwarded to the AAB for input. However, it may be prudent to include an explicit
reference to the AAB in §6.0. For example, the following provision could be added: “Without
limitation, the Architectural Accessibility Board shall serve as a Reviewing Agency if the
Application includes construction or renovation of facilities within the Board’s jurisdiction.”
Alternatively, the AAB director or representative could be designated by the Governor as a member
of the Cabinet Committee on State Planning Issues (S.B. No. 191, lines 50-52, 182).

I recommend sharing the above observations with OMB. Courtesy copies could be shared
with the AARP and DHSS Secretary encouraging them to consider input. I also recommend

soliciting the AAB director’s perspective prior to submission of formal comments.

Attachments

E:leg/1114bils
F:pub/bjh/legis/2014p&l/1114bils



STATE OF DELAWARE

STATE COUNCIL FO"R PERSONS WITH DISABILITIES
MARGARET M, O'NEILL BUILDING

410 FEDERAL STREET, SUITE 1 Voice: (302) 789:3620

.PovER, DE 19901 TTY/TDD: (302) 739-3699

Fax: (302) 739-6704

MEMORANDUM
DATE: August 28,2014
TO: Ms. Deborah Harvey

Division of Public Health

Tl

FROM: - Daniese McMullin—Po _
State Council for Persons with Disabilities

18 DE Reg. 119 [DPH Proposed Hospital Locked Bathroom Door Access Regulation
(8/1/14)]

RE:

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Public Health’s (DPHs) proposal to amend its.hospital standards
to ensure that hospital staff have ready access to a locked hospital bathroom in the event of an
emergency. This is a result of enactment of H.B. 129 (“Christina’s Law™) which the Governor
signed on June 10, 2014, DPH is implementing the statutory mandate by proposing the addition
of the following subsection to its regulations covering hospital construction, maintenance, and -

operation:

4.4. Hospitals must develop and implement policies and procedures. for hospital staff to
have ready access to a locked hospital bathroom in the event of an emergency.

The proposed regulation was published as 18 DE Reg. 119 in the August 1, 2014 issue of the -
Register of Regulations. SCPD has the following observations.

First, placement of this sentence in the personnel-related “§4.0 Governing Body, Organization
and Staff” regulation is counterintuitive. If someone were looking for a standard on bathroom
access, it may be more logical to place the sentence in “§3.0 Physical Environment”.

Second, it’s unclear what process will be used to alert hospitals of the new regulation and what
time line applies to “development and implementation” of the policies and procedures. Are
hospitals out of compliance if a policy is not operational on the effective date of the regulation
(e.g. October 1, 2014) or do they enjoy seme time to develop and implement the policies and
- . procedures? DPH may wish to consider either inserting a firm effective date (e.g. December 1,



2014) or communicating an expectation through a sub-regulatory letter or guidance document.

Third, in reviewing the regulation, SCPD noted that 1977 and 1981 versions of national
standards are incorporated by reference. See §§3.1 and 4.1. DPH may wish to review these
references to determine if they should be updated. Literally, the 1977 and 1981 versions of

standards are binding.

Thank you for your consideration and please contact SCPD-if you have any questions or comments
regarding our observations on the proposed regulation.

cc:  The Honorable Rita Landgraf
Dr. Karyl Rattay
- Ms. Deborah Gottschalk
Mr. Brian Hartman, Esq.
‘Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
I8reg! 19 -dph-hospital locked bathroom door access 8-28-14
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SPONSOR: Rep. Kenton
HOUSE OF REPRESENTATIVES
147th GENERAL ASSEMBLY

HOUSE AMENDMENT NO. 1
TO
HOUSE BILL NO. 129

WI—IEREAS,; Christind Lee Amn Aﬂc;'ns, a Delaware high school freshman, went to the hospital on May 26, 2011
after feeling ili; and ‘

WHEREAS, Christina experienced 2 medical emergency while locked in the hospital restroom; and

‘WHEREAS, Christina’s mother.alerted hospital staff after ciaeckin_g ‘on Christina and hearing her gasp for air; and

WHEREAS, hospital staff'made several unsuc;,éessful attempts to unlock the bathroom door to assist Christina,

‘including efforts to:remove the door from its hinges; and

WHERBAS, after approximately ten (10) minutes a hospital secarity gnard was finally able-to unlock the door;

WHEREAS, hospital staff were unable to-revive Christina. She was fourteen. (14) years old; and
WHEREAS, the efforts of Christina’s parents, Chris and Bonmie Atkins, have been instrumental in the
development of House Bill No. 129 so that the events of May 26, 2011 are notrepeated.
Now, THEREEORE: |
 AMEND House:Bill No. 129 by inserting the following afterline 7;

Section 2. This Act shall be known as “Christina’s Law.”
SYNOPSIS

This amendment names House Bill No. 129 “Christina’s Law" in honor of Christina Lee Ann Atkins,

Page 1 of 1



SPONSOR:Rep. Kenton & Sen.. Pettyjohn ‘
‘Reps. D. Short,- Smyk, Carson, Kowalko, Osienski, Walker;
Sens. Hocker, Lopez, Sokola
HOUSE OF REPRESENTATIVES
147th GENERAL ASSEMBLY
HOUSE BILL NO. 129

AS AMENDED BY
HOUSE AMENDNMENT NO. 1

AN ACT TO AMEND TITLE 16 OF THE DELAWARE CODE RELATING TO ACCESSTO HOSPITAL
BATHROOMS.
BE IT ENACTED BY THE GENERAL ASSE@LY‘OF THE STATE OF DELAWARE:
Section 1. Amend § 1007, Title. 16 of the-Delaware Code by making insertions as shown by underlining-as-follows: -
§ 1007. Rules, regulations ax_jzd-s.enforcement. |
(a) TheDepartmentshall adqpt,.a‘mend orrepeal regulations governing the establishment and operation of hospitals.
These regulations shall establish reasonablg-standards of equipment, capacity, sanitation and any conditions which might

influence the health care received by patients or promote. the purposes of this chapter.

(b) ThéeDepartment shall firrther adopt regulations to-ensure that hospital staff have ready access fo'a locked hospital

bathroom in the event of an emergency.
Section 2. This Act shall be known as “Christina’s Law.”

Page 1 of 1
HR : MJH : AFI:0801470526
LC:MJC:RAY:4801470054



STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1| VOICE: (302) 739-3620
DOVER, DE 19801 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM

DATE: September 29, 2014

TO: Ms. Sharon L. Summers, DMMA
Planning & Policy Development Unit

FROM: Daniese McMullin-Powell, Chairperson '
State Council for Persons with Disabilities

RE: 18 DE Reg. 183[DMMA Proposed Delaware Healthy Children Program Premium
Reg.] ’

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social Services/Division of Medicaid and Medical Assistance’s (DMMAs) proposal to
amend its Delaware Healthy Children Program regarding cost sharing and payment. The
proposed regulation was published as 18 DE Reg. 183 in the September 1, 2014 issue of the

Register of Regulations.
Historically, Delaware has charged a monthly premium as a condition of eligibility. CMS

guidance based on the Affordable Care Act has prompted the Division of Medicaid & Medical
Insurance to modify its schedule of premiums effective January 1, 2014 as follows:

A. family income between 101%- 133% of the Federal Poverty Level - children
transitioned to Medicaid with no premium,;

* B. family income between 134% - 166% of Federal Poverty Level - $15/month
per family; and

C. family income between 167%-212% of Federal Poverty Level - $25/month per
family.

These premium levels-had already been implemented effective January 1, 2014. See Summary
of Proposal at p. 184 and attached DMMA. Administrative Notice 01-2014, last page. However,
the Delaware Healthy Children State Plan had not been amended to conform to practice. The
proposed regulation amends the Delaware Healthy Children Program plan to reflect the current



premium structure.

DMMA is also amending the plan to incorporate a pre-payment premium discount which has
been implemented since the inception of the Program but not specifically included in the plan.

The discount is described as follows:

Pay three (3) months get one (1) premium free month; pay six (6) months get two (2)
premium free months; pay nine (9) months get three (3) premium free months.

SCPD endorses the proposed changes since they are being prompted by CMS guidance and the
changes benefit low-income families with children.

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our position or comments on the proposed regulation.

cc:  Mr. Stephen Groff
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
18reg 183 dmma-health children 9-29-14
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184 PROPOSED REGULATIONS

Statutory Authority
+  Patient Protection and Affordable Care Act (Pub. L. No. 111-148 as amended by the Health Care and

Education Reconciliation Act of 2010 (Pub. L. No. 111-152)), together known as the Affordable Care Act
+  Title XXI of the Social Security Act, State Children’s Health Insurance Program
+ 42 CFR Part 457, State Children’s Health Insurance Programs (SCHIPs)
+ 16 Delaware Code, Section 9909

Background
The Balanced Budget Act of 1997, enacted on August 5, 1997, established the “State Children’s Health
insurance Program (SCHIP)” by adding Title XX! to the Social Security Act. The purpose of this program is to
provide funds to States to enable them to initiate and expand the provision of child health assistance to uninsured,
low-income children in an effective and efficient manner that is coordinated with other sources of health benefits
coverage for children. Delaware’s SCHIP program called the Delaware Healthy Children Program (DHCP) is
authorized under Title 19, Chapter 99, and Section 9905 of the Delaware Code.

Modified Adjusted Gross Income (MAG!) Conversion Plan

Under the Affordable Care Act, to complete the transition to the MAGI-based methodology, states developed
MAGI-based income eligibility standards for the applicable eligibility groups that “are not less than the effective
income levels” that were used to determine Medicaid and CHIP income eligibility as of the enactment of the
Affordable Care Act. The conversion of current income eligibility standards to equivalent MAGI-based income
eligibility standards account for any income disregards now used. Finally, under section 1902(e)(14)(E) of the Act,
each state must submit to the Secretary for approval its proposed MAGI-equivalent income eligibility standards and
the methodologies and procedures that support those proposed standards, for each applicable eligibility group.
This submission is referred to as the state's “MAGI Conversxon Plan”. Delaware’s conversion plan was approved
on September 17, 2013.

The conversion to MAGI-based income eligibility standards impacts the percentages of the Federal Poverty
Level (FPL) used to set the premium levels under CHIP.

Summary of Proposal

The Centers for Medicare and Medicaid Services (CMS) recently advised Delaware that the State needs to
amend the Delaware Healthy Children Program (DHCP) state plan to update the premium levels to account for the
MAGI-based conversion standards.

Therefore, Delaware Health and Social Services (DHSS)/Division of Medicaid and Medical Assistance
(DMMA) will be submitting a state plan amendment to change the percentages of the Federal Poverty Level (FPL)
applied to the premium levels and to describe the incentives for pre-payment of premiums, as follows:

1. Effective January 1, 2014, the ten dollar ($10.00) per family per month premium for families with
incomes between 101% and 133% of the Federal Poverty Level (FPL) is obsolete. Chlldren in these
families transitioned to Medicaid effective January 1, 2014.

2. Effective January 1, 2014, the conversion to MAGI-based standards results in a premium of fifteen
dollars ($15.00) per family per month for families with incomes between 134%. and 166% of the FPL
and a premium of twenty-five dollars ($25.00) per family per month for families with incomes between

167% and 212% of the FPL. These revised premium levels have been in practice since January 1,
2014, but had not been set forth in the CHIP state plan.

Section 8 of the DHCP State Plan and Section 18700 of the Division of Social Services Manual (DSSM) will be
amended to reflect the above-referenced change to the premium levels.

In addition, based on agency review, DHSS/DMMA intends to amend the DHCP state plan at section 8.2.1 to
update the language regarding incentives for pre-payment of premiums. The updated language reflects incentives
for pre-payment of premiums that have been in practice since the inception of Delaware's CHIP program. These
incentives are described at Section 18700 of the Division of Social Services Manual (DSSM).
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REPLYTO
ATIN. OF:

TO:

STATE OF DELAWARE
DELAWARE HEALTH AND SOCIAL SERVICES
DIVISION OF MEDICAID & MEDICAL ASSISTANCE
PLANNING AND POLICY DEVELOPMENT UNIT

MEMORANDUM

Administrative Notice DIMMA 01-2014

-All DMMA and DSS Staff

DATE:

SUBJECT:

2014 Federal Poverty Level and Medical Assistance Income Limits

BACKGROUND

The 2014 Federal Poverty Level guidelines were announced in the Federal Register on January

22, 2014. The Federal Poverty Level guidelines are used to compute income eligibility standards

for:

.

Parernits/Caretaker Relatives

Pregnant Women

Infants

Children

Adults

Delaware Healthy Children Program

Quazlified Medicare Beneficiary {QMB)

Specified Low Income Medicare Beneficiary (SLMB)
Qualifying Individual 1 {QJ-1)

Qualified Disabled Working Individual (QDWI)
Delaware Prescription Assistance Program {DPAP)

DISCUSSION

The monthly countable income limits are effective January 11 for parents/caretaker relatives,
pregnant women, infants, children, adults, Delaware Healthy Children Program, and QDWis.
The income limits are effective February 1 for the Delaware Prescription Assistance Program.
The income limits are effective Aoril 1 for QMBs, SLMBs, and Q!-~1s, who have title Il income.

Parents/Caretzker Relatives must have family income at or below 87% of poverty..

Pregnant women and infants under age 1 must have family income at or below 212% of
poverty. Pregnant women count as 2 (or more) family members.



—— e

Children age 1 through age S {under age 6) must have family income at or below 142% of
poverty.
Children age 6 through age 18 (under age 19) must have family income at or below 133% of
poverty.

. Adults must have family income at or below 133% of poverty.
Children in the Delaware Healthy Children Progrém must have income at or below 212% of
poverty.
A QMB must have income at or below 100% of poverty.
ASLMB must have income at or below 120% of poverty.
A QI-1 must have income that Is over 120% of poverty but does not exceed 135% of
poverty. :

A QDWI must have income at or below 200% of poverty.

For DPAP, an individual must have incame at or below 200% of poverty

-

For a family size greater than 10, add $4,060 to the annual income for each family member.

The attached charts show the income limits for the various medical assistance programs and
the premium amounts for the Delaware Healthy Children Program.

ACTION REQUIRED
The new income limits will be updated in DCIS with the appropriate effective dates.

DCIS will identify any cases that were denied or closed due to income between 12/20/13 and
the date the new income limits are put inte production. Staff will receive a report of these

cases and will need to run eligibility for these cases.

DIRECT INQUIRIES TO

Jill Williams
(302) 255-9609
Janaany 28, 2014 Dave Michaldk
Date . . Dave Michalik
‘ Chief Planning and Policy Development Unit

Division of Medicaid &
Medical Assistance

DMijw



2014 Countable Income Limits for Federal Poverty Level Relafed Medical Assistance Programs

Annual lncome | Monthly income Monthly Income | Monthly Income | Monthly Income | Monthly income
Family Size 100% FPL 87% FPL 133% FPL 142% FPL 200% FPL 12% FPL
Parents/Caretaker | Age 6 through 18 | Age 1 through 5 DPAP Pregnant Women
Relatives Adults Infants
1 11,670 847 1,284 1,381 1,945 2,062
2 15,730 1,141 1,744 1,862 2,622 2,778
3 19,780 1,435 2,194 2,342 3,298 3,497
4 23,850 1,730 2,644 2,823 3,975 4,214
5 27,910 2,024 3,084 3,308 4,652 4,931
6 31,970 2,318 3,544 3,784 5,329 5,649
7 36,030 2,613 3,994 4,264 6,005 6,366
8 40,080 2,807 4,444 4,744 6,682 7,083
g 44,150 3,201 4,894 5,225 7,358 7,800
10 48,210 3,486 5,344 - 5,705 8,035 8,518
Monthly Income tonthly Income | Monthly income Monthly Income
Family Size 100% FPL 120% FPL 135% FPL 200% FPL
omMB SLMB Q-4 QDWI
‘873 1,167 1,313 1,945
2 1,311 1,573 1,770 2,622




Delawars Healthy Childran Program

2014 Countable Income Limits

212% FPL

Family Size

Monthly Income

1

2,062

2,778

3,497

4214

4,931

5,649

6,356

7,083

Olo|Njlo|o|~|w|Nn

7,800

=
Q

8,518

Delaware Healthy Children Program .

Monthly Premium Based on Countable Family income

% of FPL y

Monthly Income Monthly Income

Family Size 134% ~ 176% 177%—-212%

Premium $15 Premium $25
1 1,295 — 1,712 | 1,713 2,062
2 1,745 - 2,308 | 2,308 2,778
3 2,195 — 2,903 | 2,904 3,497
4 2,645 - 3,498 | 3,489 4,214
5 3,095 ~— 4,094 | 4,085 4,831
3] 3,545 - 4,889 | 4,680 5,648
7 3,995 — 5,285 | 5288 -6,366
8 4445 — 5,880 | 5,881 7,083
9 4895 — 6476 | 6477 7.800
10 5345 — 7,071 | 7,072 8,518




STATE OF DELAWARE

STATE Councit. FOR PERSONS WITH DISABI’L{T!ES
. MARGARET M. O’NEILL BUILDING L N

410 FEDERAL STREET, SUITE 1 | R . Vorcs (302) 739-3620

- DoveRr, DE..18501, T TT’Y/TDD (302) 739-3699

L Fax:{302) 739-6704

MEMORANDUM
DATE:  Septemiber 29, 2014
TO: | Ms. Sharon L. Summers, DMMA

Planting & Policy Development Unit

FROM: - Daniese McMullin-PSwe 11, C}(g‘7 ige] irscm
: - Stdte Councﬂ for Persons W 1sab1ht1¢s

RE: 18 DEReg. 186 [Proposed DSHP 1115 Waiver Amendment vaerin0 PROMISE]
* The State Councxl for Persons with Dzsablhmes (SCPD) has rewewed fhe Department of Health
- and:Social ‘Services/Division of Medicaid and Medical Assistance’s (DMMAS) proposal to. -
* submit an application to the Centers for Medicare and Medicaid: Services (CMS) to amend the
" Diamond State Health Plan (DSHP) Section 1115 Defadnstiati n Walver A link in the Reg1ster
- of Regulations (at p. 187) connects to a, 38-page document dated A 22,2014 entitled 1115
‘ Dernonstrahen Amendment for State of Delaware PROMISE (Promio trng Op tnial Mental Health

- for Individuals through, Supperts and Empowerment) Piq gram Changg ", héreinafter

“Amendmerit”. The proposal was pubhshed as 18 DE Recr 186 In,ﬂm Sepfember 1,2014 z.ésue o
of the Register of Regulations:’ - _ .

As backvround, the taiget population is described as “lndwlduals meeting the O}mstead
settlement BH target population as well as other Medicaid- ehglble adults with serious mental
illness and/or substance abuse discrder needs requ‘umo HCBS to Tive-and work in the maost
integrated Settmg Amendment p- 1. Specific: elmbxhty standards-ate outlined at pp. 3-6.

The enhanced benefit package (pp. 7-8) includes the fOllo‘wing,ﬁﬁeén ( 15) supports:-

. care management

. benefits counseling
. community psychiatric support and treatment
. community-based residentidl supports, excluding assisted living
. financial coaching : :
. indépendent activities of daily Izvmor/chore

. individual employment supports



* .. non-medical transportation

. nursing
* - . peersupport.
+  personal care -
.+ psychosocial rehabilitation
S e Tespite
- shori-term small group supported employment
. community transition services

‘_Indmduals enrolled i 111 the Pathways programn would be oategoncally mehmble for enrollment in
- the PROMISE program. Amendment, p. 3. For individuals enrolled in the DSHP and DSHP+
prom case management and serwces would be cootdmated Amendment p 3 o

. SCPD endorses the mmam € sub]ect to con31dcrat10n of the followmo

First, SCPD hlghly recommends that. Target Criteria A (pp 3-5) be amended to mclude ‘Major-

* Neurocognitive Disor der Due to TBI” (DSM-3), a/k/a Dementia Due to Head Trauma (294.1x)

-under DSM-IV. - Consistent with Attachment “A?, characteristics associated with Dementla Due
to Head Trauma are descnbed as follows : ‘-

L These symptoms- include aphasia, attentional problems, irritability, anxiety, depression or
.- -affective liability, apathy, incréased aggression, or other changes in personality. Alcohol: -
- or other Substance Intoxication is often present in individuals Wlth acute head i mjunes

s and concurrent 'Substance Abuse or Dependence may be present

Concornitantly, Taroet Criteria B should be amended to mclude at least trauma—based “Maj or
Neurocogmmfe Dlsorders” S .

 Ona praotmal level, indlv’ ' uals -with a- dlagnosm of ‘“Major \Ieurocomuve Dlserder Dueto

- TBP -will generally present with an array of symptoms at least equivalent fo the included PTSD
- OCD, and. anxiety-based disorders.. The former individuals alse frequently have es-geetirrin
- physmal/‘s‘ vinal cord ‘déficits which could be addressed with many of the supports
.. théni, including: personial care; niitsing; and I‘eSpltC Moreover, the diagn
Nem‘ocoonﬁve Disorder Due t6 TBI requires peiszstent and significant nnpamn : nts

- In DSM-5, not all brain i injuries;can be considered potentzally causatwe: 6f NCD
v.(neuroco gnitive disorder). The diagnostic criteria for NED due to TBI seigire tht the
- TBI be associated with at least one of four features: Toss of comscxousnesss posttraumatxc
. amnesia, disorientation and confusmn ot.neurological §igns, such as netirciméging:
findings; seizures, visual field cuts, ghosmiia, or hemiparesis(Ref. s, p. 6243,
‘Furthermore, the NCD must have its onset eithier immediately after the TBI of after
recovery of consciousness and must persist pastthe acute post-inijuty petiod. Thus,
.trauma that produced no cognifive or neurological changes at the tiine of the 1ncldent

'cannot produce an NCD under this scheme.

2




- J. Simpson, M.D, Ph.D., DSM-5 and Neurocognitive Disorders, ] ournal of the American |

Academy of Psychiatry. and the Law (J une 1, 2014) (Attachment “B™).

Second, there 1s somie mconsmtenc, /te nsmn 111 the descrlptlons of chmce of prov1ders Compare

the followmg

‘All adults receiving PROMISE services will have a choice of pl“actluoner among the
contracted and quahfied oI ov1dels At 8

- Ifthe individual is’ idemiﬁed as a CRISP individual, the m&ividual will be enrolled in the
PROMISE program only and will receive all services necessary for community ln ng
from the PROMISE plogram through CRISP.. At 3. - : S

The Department may w1sh to conform the reference on p 810 acknowledcre the CRISP’ "
exceptzon -described on p. 3 . : o

Thank you for your consideratiofi and please conitact SCPD 1f you héve any quesﬁons or comments
revardmf7 our posmon or observatlons oh the proposal.

ce: 7 Mr Stcphen Groff

Ms. Kevin Huckshomn .. .
. --Ms. Deborah Gottschalk
M. Glyne Williams
‘M. Brian Hartman, Esq:
Governor’s Advisory Council for Exeeptional szens

Developmental l1sab111tles Council
lSrewISG dmma—p-omrse 926-14-

[F5)
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‘Dementia Due to Head Trauma Symptoms and DSM-TV Diagnosis

Page 1 of2

. St Louis Psychologists and-Counsell ng inféfmaﬁqn and Referral

About Us“" ContactUs Websnte Map -

WMental Health Diagnosis -

JInformation L e e e A - _ i
i : DSWM-V Diagnosis and
Dementxa( Due to Head Trauma Symptoms and _ Codes: Al'ghabeﬁc;
DSM 1V Diggnosis o Diagnostic.Codes

‘Dementia Dne to Head Trauma Symptoms and Dlagl'IOSlS L

‘ '“_:'0verv1eW' o : 'A._B_,_x D,

Psychxatnc aj

.6hly properly-trarned mental
- health:professiondls, =~

{psychalagists, psychiatrists, .
professional- tounsélors ete.} can or should even at:empfto

. make a mental health dlaOI’IOSlS Many addmonat

informaf‘on"

begmmng thh

E-JH

I_-ML-, N-.O, PR,
S TV .

. Mise. Ciiteria

Welght

Anfldegressénts

a tramed mental health clinidiaf..

Popu!ar Depressnon
WEdic .
" Efféxor
=
Léxapro
- Homs Ads By Google
.Psyctiolo L ) ,
A y .;..gy R o ' . You have
Topics of Interest: .~ " .. o _ o
ADBM’DHD; S ) 2944 Demen‘ﬁa Due to Hedd Trauma .
i : The essenha[ feature of Dementia Due g Head Traums i the
Addiefion R?‘?OV‘_; . presence of a demenfia that Is jadged to be the direct
Alcohol Abuse paﬂ)ophysxologlcal corsequence - -of héad. trauha, The degree
. . . and type. of cognifivé Impairments or behavioral disturbances
Alzhelmers deperid on the location and extent of the brain i injury. Posttraumatic
o amnesia is ‘requenﬂy ‘present, along with pers;stmg memory’
Ange_r xmpalrment A _v._ney of other Bshavioral <ympt9m_s may be
Attachment "A"
9/22/2014

litfp://Www.psychtrea'unentCom/menta’l_h‘eal_th_demanﬁa;duc_to_headmﬁauma-h‘lm '
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Dementia Due to Head Trauma Symptoms and DSM-IV Diagnosis

. Antidepressants

Anorexia Nervosa
Anorexia ‘
Treatment

Anxiety Disorders

Anxiety Disorder
Symptoms

Anxiety [nformiation
Anxiety Medication
Bipolar

Bulimia Nervosa

* Clinician Arficles and

" Websites

" Depression

Drug Treatment
Eating Disorders

" Website Map/All Articles

Copyiight© 198§ [Psychtregtmentcom}. Allrights teserved, Revised:ApriF23, 2013

evident, with or without the presence of motor or sensory
deficits. These symptoms include aphasia, afteritional problems,
lmfabs!rty anxiety, depression or affective labifity, apathy, increased
agaression, or oher changes in persongfity. Alcohol or ofher
Substance intoxication is often present in individuals with acute
head Injuries,- and concurrent Substance Abuse. or

Dependence may be present Head injury occurs most often in

young meles gnd has been associgted with risk-taking behavtors
When it occurs in the context-of 2 single iFjury, Deméntia Due fo

Head Traumz is usually nonprogressive, but repealed head injury

(e.q. from boxing) may lead o & progressive dementia (so
called deméntia pugilistica).- A singlé hiead trauma that is followed
by a progresswe decline in oogmuve function should reise the

possibifity of
hydrocephalus or a Major Depressive prsodb

Information from Draanosﬁc and Statistical Nanual of Mental
Disorders DSM—N

Also. See other Diagnosis and Svatoms ofDehnu’m
Demientia, 208 Amnestic.and. Othier: Cocmxuwa Dlsorders

Other Mental Heafth Diagnostic Svmptams and
Criteria t

Récomtiiendsthis Page on Google Plds

' -Reccr’hm‘end s . o ;,
| ﬁ@@;@f - =

i ] Search. l

@ Web O WWW. chhxreaﬁnent.Com

ancther superimposed process such as.

636~ 3082922

http:/fwrww psychireatment:com/mental health dementia due to head tréuvmalhtm

- Page 2 of 2



At i it o

B

DSM-5 and Neuroco gnitive Disorders

Ve
Journal of the Amerlcan Acadamy of Psychiatry and the Law

Online
‘wwaw.jaapi.org

Jjaapljune-, . 20‘i4 vol. 42 no, 2 1 59'—‘! 64
1 A Acad ?sychlatry Law 42 2:158-164 Oune 201 4)
Copyrlgh"@ 2014 by the: Amertcan Aczdemy of Psychxatry a.rd the Law

DSM-5- and N eurocognmve Dlsorders

JosephR. Simpson, M0, PhD -

. [ Aiithor Affiiations

Address correspondénice ta: joseph R. Simpson, MD, PhD,-P.0. Eox 818,
Hermosa Bedch, &90254 E~mail: Jrsrmpsonmd@gmall.com. :

Absfract

The nawes‘edltmn of the Daagnost.c ana Statistical Manu.zl of Mental Dxcorders
troduces severa! changes in the diagnostic cntena for dementia and-
gritive msorders. Soirie of these changes may prove he!pfu! for clinieal”

- and forensic practftmners, pe_mcular!y whier evaluating less severe. cognitive

xm;zalrnems The most substantial change is “that the cognitive disorder-not
. zspedt'ed category faund in prior editions has been eltminzted. Those
dlsordets that da not cause sufficient impairment to quzlify for 2 diagnasis of
:dementia are riow defined as meurocognitive disorders and pleced 3h &
spectrum. with The-more sevéré conditions., The concept of social cognition s
- also: introd‘uceé s oneof the core’ functional domazins that can be affected by 2
OCOgT disorder. This ‘coricept may be. paricularly sigaificant in the
,eva'iugtion P tl&"lt_s with non-Alzheimer's dementias, such as frontatemporal
dernientia. With'the Zging of the population and.the increzsing recoghition’ of
the passibllity of long-~lasting cognitive deﬂc!ts after traumatic braln mjury, the
need for assessmentof cognitive disorders in medicolegal contexts . cermn 10
Increasé. Farensxc psychiatrists who perform these evaluations shou!d
pnder;@nﬁ th qqnceptuallzatzcn of Neurocognitive Dlsorders as presented i
DSM=5-and fiow it 'differs from prior diagnostic systems. .

The. importangce -of dementia In the field of forensic psychlatry .cannot be

exag‘g,em’t‘eci'». 1t affects numerous core areas of civil atd criminal forensic

- practice, such as testamentary capacity, capacity to consent to' medical
treatment; compétérice to stand. trial, and criminal responsibifity, to-namé but-a
few.: For many practicing farensic psychiatiists and psychologisr_s. d:agnos:no
dement(a, detenmnlng Tts saverity, and reaching 2 .conclusion about fts-effect

- onthe med:m!egal capacity in question is: a regular cimponent of thelrwork.
£s. the avérage dgé of the popdlation continues to inciease in -rost
industrialized coutitries, the demand for-mental. health professionals Who-havs °
the expertise inr deimentia to address medicolegal concéx:ﬁs is certa‘in:te Grow.

ln addztlon to dement(a, ano‘:her type of acqusred :ogmuve dtsorder, €6 mtwe

_centu_ry m'ﬂtanf cnn‘hcts, whgre ta_c_t_n,cs ;
‘“devicés under-passing vehicles have ced E:3 hxgher propcrﬂon of brain

Injurfes than In previous wars. fn addition;. the sumval rate for tiath- m:lltary
.nd civilian braia tratma has mcrea_;e i relaﬁve to, earfier eras when medlca!

technologies were less advanced Yod

. Neurologists, neuropsychologrsts, and psychiatnsts. havé also begun to -
examine the potential’ cumulative e'ff 1S on o; Iess drastic -but
repeated frain injuries. Persls:ent cognn pairmgnt resuIting from repeatéd
~eBncussions e mild traumsﬂ—'ﬁiih‘ T .."}‘_.‘Es“ﬁﬁé—ﬂt'ﬁk‘d“fo"tﬁmq‘c
traumatic encephalopathy (CTE), a néuropathological fifding associated with 2
demantmg condition lofig Krowh in ‘boxefs (dementiz pugilistica)-and” pow

thotght to Havé affected some profassional zthletas.

Changes Introduced by DSM:5

The Diagnostic and Statistical Mehual of Mental Disorder, Fifth Edition
(DSM~-5),* contains revisions of the diegnestic criteria and nomgnclature for
dementia and other cognitive disorders: The name of the disgnosiic category

Attachment "B"

hitp:/fwww jaapl.org/content/42/2/159.full

Page 1 of 6
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DSM-5 and Neurocognitive Disorders

. has been chznged: the séction entitled celirium, dementiz and amnestic and
othér cognitive disorders in the fourth edition and subsequent.text. revision
{DSM=~IV® and DSM-IV=TR?) s now “neurocognitive disorders,” or NCDs. The
dementias, If the clinician prefers, can still be referred to by their traditional
-n2mes {e.g., Alzheimer's dementa, vascular demenifz, demeniia due to
anﬁngtons disease). All thé diagnostic antities found ih the pnor section are
subsumad under the naiv NCD ribric, and therefore cognitive impairments that.
‘are not severe enough to. qualify for z diagnosis of dementia are now also

. deflned 25 belonging 1o the category:af NGBs. They are no longer referred to
by the descriptor riot-otherwise specified.(40S} found in DSM~IV.

Under the previoiss classificztion system, cognitive Impairmants ot meeting
the criteria for dementia were labeled coghitive disorder NOS, or pertizps age-
Jtelated cognitive decline. The non-DSHl term mild cognitive impzirment (MCI}
has zisc been in widespread use in the eldérly pepidation, despite its limited
diiniczl valve. Patients identified as tidving MCl &re known {0 progress to
dementia at 4. higher rdte than age-riziched. uatxaau without MCI, but there are
currentdy no therapeut(c mtcrvcntlons o elay or prevent praaressiun, nor are
there zny relfizble predictors: ot’whu:n-ua} 1Us with MCI will develop dementiz.®

In the new system, coghitive .mpaxrments tha: donpt; reach the Ihreshold forz
diagrasis of dementia are: termiad:mild’ NCDs whereas the dementias constituze

nearly «.—Jl of the mz . NCst

The diagnastic-crit;r‘iz.,fq;- mild,.NCD include:

A. Evidence of modest togritive decline. from 2 previous level of
perfortriancé in ohe or thore coanit(\'e domams (complex gttent:on,
execitive functfon, Ieamrng and memary, language, percepiual .
motog; or socxal cognmon) thased on; .

1. Concern of the.individiial, aknow!=dg¢able informaat, or '
the dlinician that there has bgen ‘a mild dedline m
cognftive functxon. and

B

Tt 2. A modast im;‘:a'ii-r.-‘ieh: ifu cognitwe performance,
preferably ‘documented” by standardized
neuropsychologlcal Testing or, In its ahsence, another
quarntified- clinical assessment.

B. The cognftive deficits do not rnterrere with, ' capacity for
mdependence in everyda.y -activities (e, cnmp[ex Instrumental
activities of dasly fiving such as paying bills ér managmg
miedications ‘are preserved, but grester -gffort, c¢ompensatory
stiategies, bf»atcommbq!atidd may be'réq'uirei:l-[ke‘ﬁ-.st p 051 .

‘Major and mtld P'CDS exts; of 2 s;pectrum of cognmve

Jmpairmient™ (Kef S, p 607). “The distinctior betweén ‘major znd. mild NCD is
Snhdr ently arbrtr«axy and the djsorders exist a!ong a conti uum. Precise
thiasholds & a.'e therefore difficult-to determme (Ref. S, p 608); -

The use 6f standzrdized neurgpsychcfogica! testing is specifically discissed in
'the mnt@c't 'dl' di'sﬁnguishina betwe'en major" and m'ifd'l\'CDs’. Evi" i

(substannai for ma;c:r, modest for mmar N’D}. *hougﬁ afher quant f:
cligical assessmerits can be used when standardized testing is ni t practical. it
is noted that- stawdard(zed testing is particularly importan
patients ‘with suspected mild NCD, and suggested cutoffs-are provided: *For
mzjor NCD, performarice is typlcaliy 2 or more standard .devidtions bel W
appropriate norms (3rd percentile or below). For mild ‘NCD, perf :
r.ypically fies in the 1-2 standard deviation range (between the 3td and leth

... percentllesy Ref. S, 80T): i e e e e e e

The mild-shijor continuum vill undoubtedly tzke some getting used to, Under

the new schema, any cause of dementia can-also produce mild NCD. ’l"n.le ‘bath
major and mild NCD due to Alzheimer's disease are dizgnosable ccnd;tmns.
Clinlcians may find it aw ky'aru 10 apply-the Alzheimer's Jabel to'patien 16
not meet criterfa for dementiz, as Alzheimer's has heretcfore been essentially
synogymous with senile derentia. This type of usage may be less corfusing for
mild NCD due 1o, for example, Parkinsoni's or Hurnng‘cns disease, in which
other symptoms are offen muoch mote prominent than the ccgmtwa

Impairments, particularly early in the course of illness.

http:/fwww jaapl.org/content/42/2/159 full

Page2 of 6
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department Visits, 275,000 hosplmhzatwns, and 52,000 deaths* (Ref. 5,

- In:DSM-S; not all brain injuries can be cans’idered potenu
- The dizgnostic criteria for NCD du& fo Tsl require that the TBEbe: assaagted
with- at feast ‘oneé of four features, loss of ‘constiotisness, posttraumal

_. DSM-5 and Neurocoguitive Disorders

a

Potentizlly zdding to ‘the confusion, the term mild has been recained as
-$pecifier of severity for the major NCDs, along with moderate and ‘severe. So,
for exdmile, in DSM-5 wé find this sentence: “Apathy is commen in miid and
. mild major NCD* (Ref. S, p.'607). It seems unwieldy that the same adjective,
‘mild, ¢an be used elther-in reference to an.NCD not sevete enaugh to qualify as
2 dementiz or whan “describing the severity ol a patticulaf clinical case of
demientiz (f.¢., 2 maJor NCD). In other words, 2 patient can have mifd NCD (not -
deneme). mifd major NCD, moderate mzjor NCD, or severe ma_;or NCD.
{these latter thrée dre all Gémentiash In theoty, 2 patient might even progress
thrcugh each 6f these stages ‘over time. Granted, the mifd major usage is not

. miich differenit from thé ise of the mild specifier in major deprassive disorder,
- bur it 'seems to: fisk copfusion among providers-as well as consumers and their

family members nonethe]ess.

EtzoIogy of N’euro co gmnuc Dz.scrrd ers

A funher potenual source -of  confusion or zmblgui‘y of the I\CD
conc=ptuahzauon is that for several of the most common dementia syndromes,
ahfy the. d]zgnosns with the, descriptor probable or
Ihose NCDs that fack-a golo standard prémortent
imer's disease, frordotemporal lopér
V-and’ DSM-N—TR), Lewy body dlsease, ;

probzble and oss«ble specrﬁers are! not requsred a5 the causatxve fgctor faa be
defi niﬁvely Identifi ed during life. ’

Therz isno d:sputmg ‘the' ausa‘ive nature.of TBI Ini sotpe cases of major NCO:
Alttiotzgh there'is no close correlation between the severity of the TBI and the

' resultant cognltive impairment, the" probability of developlng 2’ major NCD i5

Urdoubt:dly gredter with moderate and severe TBI than it Is with mild T8(. O%
the other hand, the Inost-common cayse of mild NCD, and 2lso the most likely

" to ‘iead to eventual ‘civil lizigation, In such cases, is TBL

Head injuries are extremely common, i, saclety, Even though most of them
either produce no brain injury ac all-or cause only transient Impzirment, 'the
sheer number of- events means that. NCﬂ due to. T8 is, far from rare. DSM=S
cites 1.7 million TBIs aadually in the- Uniited. Stages, With “1.4 million emergency
625). Thiese numbers were taken frone the US. Centers for Disease Contrél and.
Prevennons 2070 pubhcanon on TE! in the Umted Sratesf wh«ch includes.a.
wedlth of information ‘on the demographscs of TBI- v»ctzms and ‘the cayses: of

TBL

amnesia. dssanencatxon and confus\ion or ne_

pushrqury penod. Thus, trauma L‘hat produced no cogn ve o"
churges atthe tlme of the Incxdent gannot, p.oduce an NCD undentnfs schem

Dwgnosnc Criterii forNcurocognmuchsarders

There have also'been some slgmf’ cant changes n, the: diaanosm: :rftena fcr-t‘:e'

various NCDs: The criteria for delifium have been reworded to seme:
but overd!l frzey are f'alrly su'mlar ta rhe prewous crlterxa. One’

In DSM=5; the amnestic. disordets; whasa appearance in the title af thes section
in previous d fions implied 2 certain importance, have all but: disappeared in
fact the only réference to these dnsorders is on the introduction page, which

states?
[Tihe major NCD definition is- sor-zev.}ha. broader than the term. demeniiz,
ih that Tadiiduals with substantial decfine-in a single domain can receive

gnosis; most natably this DSM-IV category of “Amnestic Disorder,
véhich would row, be diagnosed as major NCD due to znother medical

http//ervevi jaapl.ore/content/42/2/159 £all
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condition ané for which the term demm:/‘a would net be used [Ref. 5, p

581].

[

I

| The diagnostic criteria for the major NCD categery is wherte the substantial
) differances from the criteria for demeniia in DSM~IV 2re found. In the new
system, memory.Impairment is no Tongar 2 requirement in tha dizgnosis of 2
major NCD. Impairmant.in only one.cognitive domain is encuah to quelify for a
diagnesis of 2 mzjor NCD; except in the case of major NCD dite to Alzheimer's
disedse, wherza two domains are sull required, one of whick must be memory
Impairraent. This change may-be useful, given the growma recognition that 2
significant percentage of people with NCDs, pcmcularly those with conditions
such as frontotemporal demientia, have z refatively intact rnernory. 2t least urrxl

later in the course of the iliness.’

New descriptions of the cognitive domains affected by NCDs are aiso
Intreduced in DVMS-5. In DSM-IV, the cognitive Bistirbances thar could be seen
in dementiz (in addition to ruemiory xmp;irmznr) were- 2ll indead cognitive:
aphasia, aprakiz, agnosiz, and impaiféd executive funcnomna DSH-5 includes
.these concepts in somewhz; reworded forfti, and 2dds, the dc'na.r of social
cagaition. Table T of the :hapter (Raf 5, pp 597—:.) summarizes the six
cognitive domains (complex attention, executive function, Icaming and'
memory, laniguage, percebtual motof, 2hd social cogniion) and lists examples
of.sigas and symptoms and possible rirethods-of assessment. |

Implcations for. Forcnsm Psychxatry

What effects mig
on the practice of fore"tsxc psychxatry? Ong potenual change for the batter is

that the severe, d!sabrmc coguitive disorders (the dementlas) may more c]early
be viewed as lylag ‘on &, ccntlnuum with the fess severe disorders “that do ‘ot
. reach the thresfioid for & diagnosis of.dementiz, Separating thé tniverse of - ' . bt
cognitive disorders: into dernentiz and cognitive ‘disorder NOS ran the risk of
obscuring commonalities-between the two.Cognitive disorder NOS, like 2il'NOS
diagnoses, also’ could carfy the implication’ that the professional making the
diagnosis Tn reality'does Adt Knaw vety much. about what is golng on with the
pa&ent From a met colegal parspectwe, fie new c!asslfcation -system fnay
prove. usexu! In emphasiztrg that mild NCDs differ from mzjer NCDs. only Mmoo . .
Y

' . degree, notinkind.”

For pat:ents with, rzeurodegenerat{ve disezses, meeting criteria for obly mxld
NCD mli in most cases unfortunately be hothing more than & transitianal state
on the mexomble pathto a major NCO. However, in the case of cogritive
disgrders due to stafic insuir(s), most commonly TBI, biit possibly other evants.
such ‘a5 stroke;, Efidkia due to. cardiac arrest, acute toxnc exposure -
me'{xcatm “overdose; the new diagriestic entity may have sigmf TG
and forens:c lmplicanons. For example, the cntena for NCD- due to TB X

c‘md:t;oas thc: have been: in  some.- ways conr.rcvers:al such ag

postedticussional: syndfome and the aforemeationed CTE, ne(ther ‘of which'is
mentioned in DSM-5.5104%

From z medicolecal perspective; 2 diagnosis of mild NCD sounds” more
<efinitive and thus may carry more weight in the courtroom thau the former
cognitive disotder NOS: Only time will tell how widespread the use. or e mild
NCP diegnostic ategory in the courtroom will become and how P 'suzsxve
‘testimony abous the impact-af mild NCD on the lega} issue 2t hand, will be,

The reccgmtmn that some patients with dementia have reL—.tlvely Intact. memory
is likely to be important jn bath' civil and criminal forensu: matters. PrevLuuslv, :
normal-range memery performance on neuropsychalogxca! tests in 2 subject
thought to have der—nentxa might, uad the evaluator to instead lean towzro z

) ’ BT manosls of dementia can be' made thhour over memory lmpa:rment (except
in cases of Alzheimer's), with potential implications for the forens:: oprnxon on
mazny legal questions, such as undue m"iuence, competence to s‘and "trral and
criminal responsibility. It can be apticipated that patiénss: whosa demenua
manifests in impaired Judgment and executive function,. but- whosé memory is
intact, will now be identified mcre easlly, and the impact of their Tmpaired
condition on their legal capacities will be better appreciated; with the

reguirement for formal memory deficits removed.

. httpy//www.jaapl.org/content/4 ’)/2/739ful. - " 972272014
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AN In eddition to the inclusion of social cognition as one of the six domains

H L. -, -potentially impaired by an NCD, forensic practitioners will be encotiraged to

note- that legal Invelvement is specifically mentioned a5 one of the potential

l séquelae of frontotemporal NCD (Ref. §, p 617). Behaviordl and personality

L, R . . <hanges, Including criminal acts and viclatlons of social norms, are not

: - .. uacommon in frontotemporal dementia (FTD). For example, a recent article in

The Journal described several examples of -aberrant and criminal behavior in 2
Sarigs ‘of subjects who were subsequently found to have FTD. Thesa xndudeo )

repétitive shoplifting despite the zbility to pay, attempted child noléstation,

and hit-and-run.'? The relatively early age at onset and cften, preserved

. maerory and other 2bilities In.FTD can make these types of cages ch=llengmg w0

.- explzin to family members, victims, and cours as being due, to orgznic disease

rather than willful bad behavior. The new language coficerning this dizgnosis

may help in explaining FTD and its effects to those involved: .

For legal questions such =s negligence, malpiactice, "peégsongl injury, or
:warkers' compensation, where the presepce ofa diagnoszable impanrment {and
L its. causztion) is the primary focus, a forensic expert applyma DSK-5 to - LT
: . - .- diagnose mild NCD should be streightforwardly helpful to-the finder. pf fact. A
" dizgnosis of mild NCD i likely to be more: diffi cult to discount.in = legal".
context than the more nebulous rognitivé. disorder NOS. On the other side.
the coin, 2pplying DSWM-5 critesta for NCD due to TBI cotfd’ préverit those. \Jho
lack sufficient symptoms (e.g.,- who do not demcnstrax.e xmpasrmenzs ‘on
- objective testing}, whose Initial injury did not have 2ny of it uirad clinical
- features necessary to produce an NCB, or whose symptoms developed 2fter an
interval of documented normal functlon, from successfully claiming that thelr
current difficulties are the fésult of the'alléged braln traurkd. .

“The factors become more. complicated when-the question is the impact of mild
NCD on other functional or legal capabilities: Can mild NCO' rénide¢. someane
‘incompetent or incapacitated? Would somieoné with mild NCD be miore.
susceptible to undug influerice? By definftion, rilld NCD:does not intérfére. with
. capacity for independence in everyday act»vmes, ‘but daes this fack of
interference extend to drawing up a. wm or to refus(ng a Iife—saving medicat

procedure? . .

‘One could envision an-attorney making the argument that Critario %
NCo {"the cognmve deﬁc]ts do not. interfere w;th capacity for ‘nd

howcculd Hie th' samenme fadl knowle ige of is assets {or tel 5
aspects of his figances)?

L. -be EEaJ!eﬁgmg to!

H o suﬁ‘ icientpre
' or a~ “Fational as weﬂ ag factuaI understzndmg of the

‘the standard for competence ] stand tHal

personnel a dear unders*andlng of the spectrira of cognltsve .

g of thair cﬁagncsis and management has never been- more

“import or health care professxcnals. Forensic experts will undoubtedly
encountér smoge 2nd ‘more cases nvolying traumatic bram Irijury and

T Lt neurodegenefattve dlsea_:e in the years anead.

" The. conceptualization In DSM-5 of mi[d rieurocognitive disorder, and the
elimination.of the diagnosis of cognitive disorder, not othervise specified, may
behelpful:to the forensic practitionar tasked with examining # person who isin

sta_qes of a dementing iliness, or who has expérienced a traumatic

‘nd may help in thé Exp]uﬂ-:tlol' of his condition and lmpatrments

th .mtroductlon of soc;al cognmon as & spécifi ed mnctmnm domain. However

‘http://www.jaapl.org/content/42/2/159 full L » : | 9/22_/_2014‘
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the zctual effact of these changes on fact finders who hear expert testimony in
civil and criminal masters is not yer known, and. it will undoubtedly take some
time before the implicztions of the changes in DMS-5 that zffect the forensic
evaluztion of neurocagnitive disorders are fully appreciated.

Footnotes

Disclosures of financiz! drother potential conflicts of interest: Mone.
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s STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O'NEILL BUILDING.
410 FEDERAL STREET, SUITE 1 Volce: (302) 739-3620
Dover, DE 19801 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

August 28,2014

Ms: Tina Shockley, Education Associate— Policy Advisor
Department of Education '

401 Federal Street, Suite 2

Dover, Delaware 19901

RE:  DOE Proposed CPR lustruction Regulation [18 DE Reg. 104 (8/1/14)]

Dear Ms. Shockley:

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of
Education’s (DOE’s) proposal to amend its Comprehensive Health Education Program
regulation published as 18 DE Reg. 104 inthe August 1; 2014 issue of the Register of
Regulations.

As background, legislation (H.B. 299) was-introduced in 2012 to require public:school students,
as a condition of receiving a diploma, to complete.a CPR training program which iricorporates
psychomotor skills necessary to perform CPR and operation of an automated external
defibrillator (AED). The bill was tabled in committee. It was revised and reintroduced as H.B.
2491in 2014. It-was not released from committee. The rationale for the initiative is included in
the attached preamble to H.B. 249. The attached fiscal note-estimated an-annual cost m the

initial year-of implementation of $38,935 to- acquire training kits.

While proponents of “hands-on™ CPR training were ufisuccessful in securing enactment of their
legislation, they were suceessful in incorporation of a CPR training mandate in the attached §306.
of the FY15 budget bill (S.B. 255).. See-also Par. 10-at p. 104 of the proposed regulation.
Section 306 also authorizes devotion of $40,000 to procure materials (e g. training kits).

DOE is now proposing to implement §306 by amending its.health education program regulation.
The regulation already required at least two (2) hours of instruction in CPR awareness. This
standard is being converted to an actual “instructional program which uses the most current
evidence-based emergency cardiovascular care guidelines, and incorporates psychomotor skills.
learning into the instruction.” In a nutshell, the intent is to train students to actually conduct
CPR and use an AED. Schools would be required to implement the new training ne later than

- the 2015-2016 school year.

SCPD has the following observations.



First, the existing regulation required schools to include CPR awareness and organ/tissue
donation awareness .components into the health education course no later than the 2014-15
school year. SCPD assumes many schools have already modified their curricula/instructional
planning to meet that requirement. Indeed, the earliest the revised regulation could take effect is
October 1, 2014 and the health classes will already be underway. The proposed regulation
unnecessarily postpones such awareness instruction another year. It would make more sense to
retain the existing deadline for the CPR and organ/tissue donation “awareness” instruction while
deferring the “hands-on” CPR instruction to the 2015-16 school year. :

Second, H.B. 249 contained the following provision prompted by the Council:

(b) The individualized education plan (IEP) or 504 plan of a student with a disability
...may modify the content of instruction for €PR required by this section or, if such
modification would be ineffective, exempt such student from application of this section.

This concept hasnot been incorporated into the proposed regulation. - Obviously, there may be
students with orthopedic or physical limitations who may lack the “psychomotor skills™ to
perform CPR and operate an AED. SCPD strongly recommends that DOE include a ‘provision
equivalent to the above excerpt from H.B. 249. This is particularly important since successful
completion of the health course is-a categorical requirement of graduation.

Thank you for your consideration and please contact SCPD if you have any questions-or
comments regarding our observations or recommendations on the proposed regulation.

Daniese McMullin-Powell, Chairperson
State Council for Persons with Disabilities

ce: The Honorable Mark Murphy, Secretary of Education
M. Chris Kenton, Professional Standards Board
Dr. Karyl Rattay, Division of Public Health
Dr. Teri Quinn Gray, State Board of Education
Ms. Mary Ann Mieczkowski, Department of Education
Ms. Paula Fontello, Esq., Department of Justice
Ms. Terry Hickey, Esq., Department of Justice
Ms. Tlona Kirshon, Esq., Department of Justice
Mr. Brian Hartman, Esq.
Developmental Disabilities Council
Governor’s Advisory Council for Exceptional Citizens
18regl04 doe-CPR instruction regulation §8-28-14 doc
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SPONSOR: Rep. Ramone & Rep. D, Short:& Rep. B. Short & Sen.
Cloutier;
Reps. Hudson, Gray, Wiison, Mitchell; Sens. Hocker,
Lopez

HOUSE OF REPRESENTATIVES
147th GENERAL ASSEMBLY

HOUSE BILLNO. 249

AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE R.ELATING TO.CARDIOPULMONARY

~ RESUSCITATION EDUCATION:

. WHEREAS, 80 percent of cardiac arrests occur 4t home; and

WEEREAS, across the United States nearly 300,000 qut:of-hospital sudden cardiac arrests occur annually; and

WHEREAS, effective bystander CPR provided immediately attte}: sudden cardiac . arrest ¢an double or triple.a
victim?s chance of survival, but only 32 percent of cardiac-arrest victims.get CPR from 2 by.gtan'der.; and

WHERBAS, 2 study publised in arecent issue.of Circulation: Cardiovascular Quality and Outcomes showed that
people who view aCPR—instmcﬁonalwidaa are significantly more likely to attempt life-saving resuscitation; and ‘ '

WHEREAS; ‘ﬁ&nd.’s—-oﬂy"CPR (CPR. with just chiest compressions) has been proven‘to be as effective as CPR with
brezths Intreating-adult pardiac arrest victims;.and : '

WHEREAS; through the teaching of lifesaving CPR: and AEDskills, Délawareans who suffer an out-of-hospital
cardiac arrest will have a much improved chance of ésur.yivin_g sudden cardiac arrests.

BEIT EI\ACTED BY THEGENERAL ASSEMBLY OF THE STATEOF DELAW“ARE

Sectzon 1. Amend Chap’cer 41, Title 14-of the Delaware Code. by making deletions as shown. by strike: through and

insertions as shown by under.lme as-follows:

$.4137. Cardiopulmonar Resu'sgitaﬁdﬂ Graduation Requiremerit.

@ Beginning with the Class 0£2017 all students must have participated in a'CPR educationsal programto be

granted a high school dinloma from a Delaware high school, regardless of whether the school s public, non-public. or a

perform cardiopulmonary resuscitetion -and the use of an automated external defibrillator. A licensed teacher shall not be

squired to be a certified frainer of cardiopulmenary resuscitation to facilitate. provide. or.gversee such instruction. But.

anv course which results in a certification being earned is required to be.taught by n authorized CPR/AED instructor, and

the course must use:

R e e o LR ;
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€8] an instructional vrogram developed by the American Heart Association or-the American Red

o)

nationdl vidence-based Emergency Cardiovascular Care-guidelines for cardiopuimonary resuscitation and the use

an_instructional program which is nationally recognized and is based on the most current

of an external-defibrillator.
lan of 'a_student with 2 disability identified under

The .individualized education plan (IEP) or 504

®)
Chapter 31 of this title may miodif

.the'COnfent of instruction for CPR reguired by this.section or. if.such modification

would be ineffective, exempt such studént from application of this section.

This bill requires Délaware students to learn CPR to be granted a high school diploma from a Delaware high
school beginning with the Class. of 2017.

Page20f2
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? BILL: HOUSE BILL NO. 249
| SPONSOR: Representative Ramone
DESCRIPTION: AN ACT TO AMEND TITLE 14 OF THE DELAWARE CODE RELATING TO
CARDIOPULMONARY RESUSCITATION EDUCATION.
ASSUMPTIONS:

1. Effective upon signature-of the Governar.

This bill requiires Delaware students.in public-and nen-public schoolsto Ieam CPRto-be granted a '

2.
high school diploma ffom a Delaware high school, begmnmg with the Class of 2017 (current year
freshman).

3. The American Heart Assocnatson produces CPR-in Schools Training Kits that'can be used-to meet
the requirements of” the legislation at a cost of $599/per kit. The- kits can serve 10 students at'a
time-where each manikin can withstand a maximum of 300,000 compressions. lasting at least 3
years,

4. Public schools'with ar entollment of 200.students or greater are:assumed to receive 2 CPR kits
while: public séhoolswith an enroliment.of less-thHan 200 students are. assumed to receive 1 CPR
kit. Non~-public schools are not'included inthe estimated cost given the Jagislation is unclear

“whether they should receive state support to implement the hammg;
Tota] 9" | #of CPR'kits | # of CPRKits | Total # of
Grade for schools for schiools CPR Kits
' Enrollment | with greater | withlessthan |
than 200 | 200students
-students
“Public 9755 | 52 (26 schoals) | 13 (13 schools) | 65 (39
Schools schools)

5. Based on feedback from the American Heart Association, costs may be minimized if public schools
are able to work with local emergency medical service agencies, health care providers, and other
‘organizations to obtain loaned equipment.

Fiscal Year 2015: $38,935
Fiscal Year 2016: $0
Fiscal Year 2017: $0
Office of Controller General (Amounts are shown in whole dollars)
March 20, 2014
MI:M3
I . - 0271470016 - . . o S AU
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Section 305, Section 1 of'this Act appropriates $1;938.9 to-Public Education, Departrent of Education
(95-01-01) for World Language Expansion. To provide an opportunity for stidents to become more:competitive in
the global cconomy, this appropriation shall assist in evaluating and implementing additional foreign language

offerings in-schools. The department shall submit-quarterly reports to the Director of the Office-of Management and

* Budget and the:Controller General indicating program expenditures and accomplisliments to date.

Section 306. Section 1.ofthis Actprovides aporopriationsto-Public Education. Department of Education

(95-01-01) for the ovcrationv;andadminisb'ation of the department. Ofthis-amount. or utilizino othernon-state

sources of finding, $40:0.shall.be made available by the Department ofEdncation for dishursement.to school’

districts. vbeational technical schiool districts and charter schoolsfor cardioptlmonary resnscitation (CPR)

instroction. Said fundine. begianing, i the 2015-16 sehool vear.-shall be used for materials needed to incorporate

sychomotor 8kills learring into instruction s required by 14 Admiinistrative Code. Section 851. 1.1.3.4

Section 307. The Department of Education is authorized to perform:a compréhensive, annualreview of the

delivery.of special education services within th‘eiupblic'-»school-’svstem. The department is authorized o establish 1.0

information on services:available:for-children with disabilities that cross multiple state agencies: and creating

strategic:plan for special education servites.. The Department of Education shall convene an oversisht gyoup.on-a

semi-apnuai basis to provide status.updates on said review as-well asto share initiatives for-implementafion that may

have'a fiscal impact. The oversioht committee shall consist of the members of the Tnteragency Resouree

Finance Commiitee:

Section 308. Section 1 ofhis Act provides an appr:

{95-01-01) for State Testing Computers. The New Castle County'Voeational Techrical Schoo! District is authorized

to use jts Fiscal Year 2015 State Testing Computers allocation to offset Fiscal Year 2014 local expenses inensred for

Section 309. Notwithstanding the provisions-of 14 Del. C..§ 1305(m), (ri) and (5), for those employees

who have achieved certification:from the National Board for Professiondl Teaching Standards (NBPTS) and serve as

209



Del“wae DEPARTMENT OF EDUCATION Mark T. Murphy

The Townsend Building £ Educati
! 3 401 Federal Street Suite 2 32?;:?%82) 7;;%26%?)
Department Dover, Delaware 19901-3639 FAX: (302) 739-4654

of Education DOE WEBSITE: http://www.doe.k12 de.us

September 30, 2014

Ms. Daniese McMullin-Powell, Chairperson

State Council for Persons with Disabilities (SCPD)
Margaret M. O’Neill Building

410 Federal Street, Suite 1

Dover, DE 19901

Dear Ms. McMullin-Powell:

The Delaware Department of Education (DDOE) is in receipt of your August 28, 2014 letter with
comments regarding the proposed regulation currently published as DE Admin Code 851 K to 12
Comprehensive Health Education Program. The Department received letters from the American
Heart Association (AHA), Governor's Advisory Council on Exceptional Citizens and your
organization. These organizations expressed similar concerns, and all comments were taken into
consideration before final revision and publication.

SCPD Comment
First, the existing regulation required schools to include CPR awareness and organ/tissue

donation awareness components into the health education course no later than the 2014-15 school
year. SCPD assumes many schools have already modified their curricula/ instructional planning
to meet that requirement. Indeed, the earliest the revised regulation could take effect is October 1,
2014 and the health classes will already be underway. The proposed regulation unnecessarily
postpones such awareness instruction another year. It would make more sense to retain the
existing deadline for the CPR and organ/tissue donation “awareness™ instruction while deferring
the “hands-on” CPR instruction to the 2015-2106 school year.

DDOE Response

The Department amended the regulation to clarify language regarding the incorporation of
psychomotor skills learning into CPR instruction and to clarify the date of implementation which
shall be no later than the 2105-2016 school year. The regulation’s effective date will not permit
us to implement the psychomotor skills learning requirement for the 2014-2015 school year.
Please note that it is DDOZE’s understanding that CPR awareness has been implemented in most
schools’ curricula for the 2014-2015 school year. We also wished to avoid any conflicts with
implementation of similar regulations. Therefore, the implementation timeframe (2015-2016), as
stated in the proposed regulation, will remain unchanged.

SCPD Comment
Second, H.B. 249 contained the following provision prompted by the Council:

(b) The individualized education plan (IEP) or 504 plan of a student with a
disability...may modify the content of instruction for CPR required by this section or, if

THE DELAWARE DEPARTMENT OF EDUCATION IS AN EQUAL OPPORTUNITY EMPLOYER. IT DOES NOT DISCRIMINATE ON THE BASIS OF RACE, COLOR, RELIGION, NATIONAL ORIGIN, SEX,
SEXUAL ORIENTATION, GENDER IDENTITY, MARITAL STATUS, DISABILITY, AGE, GENETIC INFORMATION, OR VETERAN'S STATUS IN EMPLOYMENT, OR ITS PROGRAMS AND ACTIVITIES.



such modification would be ineffective, exémpt such student from application of this
section.

DDOE Response
Regarding students with Individualized Education Programs (IEPs) stemming from physical or

other limitations, we believe that any exception to the requirements of this regulation would be
stipulated in the IEP. Secondly, we do not prefer to list exceptions in the regulation as we work
to make the regulation as clear as possible. Lastly, we do not believe a complete exemption or
modification of the instruction is appropriate, as the student with an IEP could still obtain some
knowledge from the verbal instruction. Therefore, we will not add language to the regulation

regarding student’s with IEPs.

DDOE appreciates the time and effort that GACEC has provided in connection w1th the
development and promulgation of this regulation.

Sincerely,

JVM i /x(/wdcm g

Tina M. Shockley -
Education Associate — Policy Advisor

TMS/tms
cc: Governor’s Advisory Council for Exceptional Citizens
Developmental Disabilities Council
Dr. Karyl Rattay, Division of Public Health
Mark T. Murphy, Secretary of Education
Teri Quinn Gray, State Board of Education
Donna Johnson, State Board of Education
Dani Moore, State Board of Education
Susan Haberstroh, Department of Education
Mary Ann Mieczkowski, Department of Education
Chris Kenton, Department of Education
Luke Rhine, Department of Education
Peg Enslen, Department of Education
Kyle Hodges, State Council for Person with Disabilities
Brian Hartman, Esq.
Paula Fontello, Esq.
Terry Hickey, Esq.
Ilona Kirshon, Esq.
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5 Plaintiffs also observe that this Court's ruling concerning the Holt IEP,
requiring that Emma be placed 2t Dimondale Elementary, has secured their
preferred placement remedy and obviates the need for the Court to make « spe-
cific placement ruling in the East Lansing case.

35 IDELR 35
Letter to Anonymous
No. N/A
Office of Special Education Programs
November 9, 2000

470.010 Authority to Set Standards
470.045 Joint SEA/LEA Responsibilities
290.020 StatelLocal Relations

Summary

Part B of the IDEA does not address standards for reten-
tion or promotion of students with disabilities. Rather, the
establishment of such standards for all students, including
those with disabilities, is a state and/or local function. OSEP
stated that it does not view those retention and promotion deci-
sions that are decided separately from placement issues to be
the sole basis for a due process hearing. However, DP is appro-
priate when there are FAPE questions that have a direct impact
on retention/promotion. OSEP emphasized that a placement
decision is not synonymous with a decision regarding promo-
tion or retention. As long as there is compliance with the
IDEA, a state has flexibility to shape its retention/promotion
policies and procedures in the manner it believes best fits the
needs of students with disabilities.

Kenneth R. Warlick, Director
Dear[]

Thank you for your letter regarding the student account-
ability standards requirements in the State of North Carolina
and your concern that such requirements may adversely impact
the quality of education made available for children with dis-
abilities under Part B of the Individuals with Disabilities Edu-
cation Act (IDEA). This letter responds to your initial inquiry
and your most recent undated correspondence received Decem-
ber 20, 1999. The questions you raise are restated below along
with our responses.

1. May an IEP [Individualized Education Program] team
determine whether a child should be promoted or retained
based on his or her individual needs?

Response: Part B of the IDEA specifically does not
address standards for retention or promotion of students with
disabilities. Rather, the establishment of standards for promo-
tion and retention for all students, including students with dis-
abilities, is a State and/or local function. Generally, the IDEA
would not require that the IEP team make decisions regarding

/ promotion or retention of a child with a disability. However,

the IDEA does not prevent a State or local educational agency
from assigning this decisionmaking responsibility to the IEP
team. It also is important to note that a retention or promotion

decision is not synonymous with a placement dec151on for
IDEA purposes.

2. If an IEP team does make such a determination, may a
principal unilaterally overrule its decision based on State law?

Response: As stated in the response to question 1, above,
because the IDEA does not address promotion and retention
standards, there is nothing to require or prevent a State from
allowing the principal to unilaterally apply those standards to a

.child with a disability. However, it is important to note that

placement decisions, which are generally separate from promo-
tion or retention decisions, are to be made by a group of per-
sons knowledgeable about.lhe child the meaning of the
evaluation data, and the placement options. 34 CFR
§300.552(a)(1). The group also must include the parents unless
the agency documents its inability to obtain parental participa-
tion. 34 CFR §300.501(c). In addition, when determining the
educational placement of a child with a disability, the public
agency must ensure that the child is not removed from educa-
tion in ageappropriate regular classrooms solely because of
needed modifications to the general curriculum. 34 CFR

§300.552(¢). o &

3. If an IEP team overrules a parent's objections to reten-
tion (or promotion), does the parent have the right to request a
due process hearing, and would the hearing officer's decision
be determinative unless appealed as provided for under IDEA
977 (Would the H.O. [hearing officer] have Junsdlcuon over a
promotion decision for a disabled child?)

Response: Under Part B of IDEA, the parent may request a
due process hearing on matters relating to the identification,
evaluation or educational placement of their child with a dis-
ability, or the provision of a free appropriate public education

(FAPE) to their child. In general, the hearing officer has juris-.

diction to determine whether, based on the specific facts and
circumstances presented, the matters raised relate to the identi-

- fication, evaluation, or educational placement of the child, or

the prov131on of FAPE to the child. The hearing officer's deci-
sion is final unless it is appealed to a federal or State court of
competent jurisdiction in accordance with State law. Generally,
hearing officers have broad discretion in fashioning appropriate
remedies for violations of Part B of the IDEA.

In general, this office does not view retention and promo-
tion decisions that are separate from placement decisions as
being the sole basis for a due process hearing request. How-
ever, there may be FAPE issues that have a direct impact upon
retention and promotion decisions, and these issues can be the
basis for a hearing request. For example, if a student does not
receive the services that are specified on his or her IEP that
were designed to assist the student in meeting the promotion
standards, the child's parents could challenge the lack of ser-
vices as a denial of FAPE and a hearing officer's remedial order
could encompass the provision of compensatory services and
require a subsequent reconsideration of the retention decision.

You may want to contact the Exceptional Children Divi-
sion of the North Carolina Department of Public Instruction
(NCDPI) for more information regarding the filing of a request
for a due process hearing or of a State complaint. The address

T
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E. Lowell Harris, Director
Exceptional Children Division
Department of Public Instruction
301 N. Wilmington Street,
Education Building, #570
Raleigh, NC 27601-2825
Telephone: (919) 715-1565

4. Is there an inherent conflict between the state's require-
ments that the child's advocates be required to demonstrate that
the child has made "adequate progress to meet requirements at
upper grade levels” and the bulk of IDEA caselaw that suggests
that it would be the school's burden of responsibility to show
that the child could not receive FAPE in the LRE? (Does
"LRE" imply being grouped with age appropriate peers in
order to facilitate social development is a legitimate factor to
be considered in the placement of a disabled child?)

Response: As set out in response to questions 1 and 2,
above, a placement decision is not synonymous with a decision
regarding promotion or retention. As long as there is compli-
ance with the requirements of the IDEA, the State has the flex-
ibility to shape its policies and procedures in a manner it
believes best serve the needs of the children in the State.

5. Is the requirement mandating a "functional curriculum”
for every disabled child exempted from the promotion standard
conflict with the IDEA'97 requirement that individual deci-
sions must be based on the individual's needs developed in the
assessment process?

Response: The IDEA requires that each child's IEP
include a statement of the special education, related services
and supplementary aids and services to be provided to the child

an hahalf Af the ~Ahild and +ntamont nf th oram
Or On benaif Of the cnildg, and a statement of the program modi-

fications or supports for school personnel that will be provided
for the child to advance appropriately toward attaining the
annual goals, to be involved and progress in the general curric-
ulum, to participate in extracurricular and other nenacademic
activities, and to be educated and participate with other chil-
dren with disabilities and nondisabled children. 34 CFR
§300.347.

The term "functional curriculum” is not defined in the
North Carolina Accountability Standards document you refer-

.ence in your letters and is not part of the definitions common to

the IDEA. As set out in the North Carolina Accountability
Standards document, the IEP team is responsible for determin-
ing whether a student with a disability can "participate in the
State Standard Course of Study." Therefore, the document
appears to be consistent with the IDEA requirement that the
IEP team make the determination regarding the extent of par-
ticipation in the general curriculum.

6. Would it not be a violation of the IDEA '97 to dlscnrm—
nate against children with disabilities who are exempted from
the promotion standards as a consequence of their disability by
simultaneously excluding them from support services (“inter-
ventions/remediation and other opportunities, benefits, and
resources”) available to all students who are NOT disabled?

Response: As set out in response to question 3, above, the
IEP must include a statement of the special education, related
services and supplementary aids and services to be provided to
the child or on behalf of the child, and a statement of the pro-
gram modifications or supports for school personnel that will
be provided. This requires an individualized determination and
not one that is dependent upon what nondisabled students may
or may not receive.

. However, allegations of discrimination, or denials of bene-
fits or services on the basis of disability, generally fall within
the jurisdiction of the Department's Office for Civil Rights
(OCR). OCR enforces Section 504 of the Rehabilitation Act of
1973 (Section 504) which applies to programs and activities
that receive Federal financial assistance and Title I of the
Americans with Disabilities Act of 1990 (Title II) as it relates
to state and local government services, regardless of whether
they receive Federal funds. Both Section 504 and Title II pro-
hibit discrimination against persons with disabilities solely on
the basis of their disability, and require the provision of appro-
priate educational services to elementary and secondary school
students with disabilities. If you have specifi¢ information
related to an allegation of discrimination, or a denial of specific
services or benefits on the basis of disability, then you should
contact the regional Office for Civil Rights at the following
address: ,

Alice Wender, Director
Office for Civil Rights
District of Columbia Office
U.S. Department of Education
1100 Pennsylvania Avenue, NW, Rm. 316
P.O. Box 14620
Washingtor_x, D.C. 20044-4620
Telephone: (202) 208—252_5; -

Enclosed also for your review is some inforination that also
may be helpful to you; materials issued by the National Informa-
tion Center for Children and Youth with Disabilities (NICHCY)
conceming special education resources specific to North Caro-
lina and the name and address of the Parent Training Information
Center in your State. NICHCY is a national information clear-
inghouse that provides free information to assist parents, educa-
tors, and others in helping children with disabilities become
participating members of the school and community. The Parent
Training and Information Centers were established to make par-
ent-to-parent training an in ormation services available to parents
of children with disabilities across the country. The purpose of

-these services is to enable families to participate more fully in

the educational needs of their children. Another invaluable
source of information is the U.S. Department of Education Indi-
viduals with Disabilities Education Act IDEA)97 Homepage at
http://www.ed.gov/offices/OSERS/IDEA/index.html. We hope
you find this information to be of assistance.

If there are further questions or concerns, please contact
Linda Whitsett of my staff at (202) 205-8013. Thank you for
writing.

140 ' ' © 2001 LRP Publications; all rights reserved.
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GOVERNOR’S ADVISORY COUNCIL FOR EXCEPTIONAL CITIZENS
GEORGE V. MASSEY STATION
516 WEST LOOCKERMAN STREET
DOVER, DELAWARE 19904
TELEFPHONE: (302) 739-4553
FAX: (302) 739-6126

September 15, 2014

Tina Shockley
Education Associate — Policy Advisor
Department of Education

401 Federal Street, Suite 2
Dover, DE 19901

RE: 18 DE Reg. 177 [DOE Proposed Charter School “Impact” Regulation (September 1,
2014)]

Dear Ms. Shockley:

The Governor’s Advisory Council for Exceptional Citizens (GACEC) has reviewed the
Department of Education (DOE) proposal to promulgate regulations to comply with Senate Bill
No. 209 signed by the Governor on June 25, 2014. As background, many legislators were
concerned with the “impact™ on school districts created by new charter schools and the -
expansion of existing charter schools. An opposing view was adopted by former Mayor James
Baker in an April 30 article and an April 9 News Journal editorial which questioned why
policymakers were elevating the interests of institutions over the interests of children.

The DOE proposal generally conforms to the statute; however, Council would like to share a few
observations.

First, in §2.1, the definition of “impact” includes consideration of the effect of charter schools on
“the education system of the state”. Council would like to note that reasonable persons may
differ on whether Title 14 Del.C. §511 actually authorizes consideration of the effect of the
charter school on the entire education system in the state. Section 511(b)(3) authorizes
consideration of the effect “on the schools and the community from which the charter school’s
new students will likely be drawn.” Perhaps a specialized charter school (e.g. military;
drama/dance) could draw students from across the state and outside the local community. The

- Department of Education and State Board of Education may wish to consider whether the
reference to “the education system of the state” conforms to the enabling statute.

HTTP://GACEC.DELAWARE.GOV



Second, in §3.10.1.1.2, the regulation allows consideration of “programmatic offerings”.
Council assumes that this could include non-academic offerings (e.g. clubs; vocational co-op
opportunities; specialized arts). Council recommends adding a definition of “programmatic
offerings” to §2.0 in order to prevent uncertainty and clarify that non-academic offerings can be
considered. The definition could read as follows:

Programmatic offerings means academic, non-academic and extracurricular components
and options identified in the application.

Third, in §3.10.5, there is a plural pronoun (their) with a singular antecedent (“Board”).
Consider substituting “its” for “their”.

Thank you for your consideration of our comments and recommendations. Please contact me or
Wendy Strauss at the GACEC office if you have any questions on our observations.

Sincerely,

WC/ LR

Robert D. Overmiller
Chairperson

RDO:kpc

CC:  The Honorable Mark Murphy, Secretary of Education
Dr. Teri Quinn Gray, State Board of Education
Susan Haberstroh, Department of Education
Michael Watson, Department of Education
Mary Ann Mieczkowski, Department of Education
Michelle Whalen, Department of Education
Paula Fontello, Esq.
Terry Hickey, Esq.
Ilona Kirshon, Esq.

Enclosures
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Lawmakers concerned about charter school applications

[ Matthew Albright, Tha News Journal  //:07 p.m. EDT April 4, 2014 J
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A group of New Castle County lawmakers has written & letter to top state education officials expressing "deep
concerns” about proposed new charter schools, fearing the "significant hardship" they could place on traditional

school districts.

S”’"”“fan"ﬂ[ Sata/The News Red Clay Schoo! District alone stands to losz as many as 800 students and $2.6 million if all the charter
ouma applications currently under consideration are approved, the fawmakers write in the leter,

There a're,ﬂve charter schools seeking approval from the state. Four would begin in the 2015-2016 school year and all of them would be in New Castle
County.

The letter, sent Thursday night and addressed to Secretary of Education Mark Murphy and the State Board of Education, is signed by three stats
senators and 17 of the state's 41 representatives. All but one of the legislators who signed it are from New Castle County.

"As members of the General Assembly and representatives of the famifies and students who will be impacted by thess potential new charters, we too
have deep concerns about their effects on the Red Clay School District, the other school districts of New Castle County and the community at large,” it

says.

The letter emphasizes that state law requires charter school authorizers — almost always the Stats Department of Education ~ to consider the impact the
charter would have on the local schools and community. .

‘\ .
/"The charters that the state approves must, at the very least, provide our students with a wholly unique and nigh-quality education," it says. "It is not clsar

that these five charters, especially those that will impact the public school districts of New Castle County, will mset those expectations.”
Kendall Massett, executive director of the Delaware Charter School Network, said the charters looked forward to working out what's best for students.

"Our mission is fo promote autonomy and choice in public education as a whole. Growth in fiself is not the gbal of the charter movement, nor is itto
adversely affect district schools," Massett said in a statement. "Last year's legisiation struck the right balance, inviting-robust public comment like this
while also taking the entire picture into account, inciuding the positive impact that it could have on chiidren.”

The lawmakers stopped short of explicitly asking Murphy and the board fo reject the applications.

Rep. Kim Williams, D-Newport, organized the letter. A former Red Clay Board Member, she said the legistaiors want to add weight to concerns raised by
district administrators about the impact of the new schools.

" dcn'twarﬁ to speak for the other legislators, but we shared the letter with them and asked them to sign on if they agreed with it, and | think the letter
speaks for itself," Williams said. "We're trying to make sure that the department and the board know how serious these issues are."

Donna Johnson, executive director of the State Board of Education, said the letter will be added to the public record that is part of the charter school

approval process.

Johnson said it would be inappropriate far board membars to comment on the issue until they reviewead the entire record for the appiications. Murphy and
the board will decide at the April 17 board mesting whether to approve the schools.

"t's important that {the lawmakers) concerns are considsred as part of a thorough process to dstermine whether the schools maat the rigorous legal
requirements for approval, and, most importantly, if they would have a positive impact on our students," Depariment of Education spokeswoman Alison

May said in a statement.

Staie law says if a school mests 2|l the requirements for approval, the state must do so. If Murphy or the board were to reject an application, they would
nesd to cite spacific reasorns to do so.

i1 T 1 I 1 1o . P T I I W 1 <« . - - 4 da s pm e



[
»
j
i

A2 THE NEWS JOURNAL delawarecnline.cam

Phlfiplr dt, 14, smiles after answerin
onThUrsday. SUCHAT PEDERSON/THE NEWS JOURNAL,

" By Matthew Albright

The Nevis Journal

State officials appraved four new charter schools
Thursday, rejected one application, placed two charters
setto gpen this fs]lu.ndertigpx gﬂc;;u_.ﬁr_xy overenrollfnent
concerns and allowed an existifg school to shrinkits en-
rollment targets. :

The four charter school proposals approved by Sec-
retary of Education Mark Murphy and the State Board
of Education are: Freire Charter School, Delaware
STEM Academy, Great Oaks Charter School and the Ma-
pleton Charter School at Whitehall

All of them are sat to open in Fall 2015 except for
‘Whitehall, which would open in 2016, and all are in New
Castle County. ) .

“The charters that we are recommending for approv-
al today represent a geographic diversity of locations —
two schools in Wilmington, one in southern New Castle
County and one in [Appoquinimink],” Mwrphy said.
“They are providing unique Instructional models that
are not currently available to students.”

Murphy reject=d an application from Pike Creek
Charter School, saying he agreed with the state's Char-
ter School Accountability Committee that the school
was not on solid financial footing.

The approvals mean amajor expansion of the charter.
footprint in Delaware. If all four schools meet their en-
rollment targets, they would add about 2,360 charter
seats,

There are currently 11,078 students in charters state-

wide, anumber that was already expected to grow as ex-"

isting schools expanded, co
Theapprovalscome despite worries aboutthe impact
they might have on traditional school districts. A group
of 20 state lawmakers wrote to Murphy and the board
earlier this month expressing "desp concerns,” saying
Red Clay School. District alone:stands to lose 800 stw-
dents and $2.6 million if the charters were all approved.

Several state board members raised those questions. .

"At what point do we start looking on the cumulative
impact all these schools will have on 2 district?"” asked
Rancall Hughes. "Does that become something we think
about? Can jt?"

Deparument officials said statz law does not allow
them to reject ar application based solely on its impact
on other scheols, That stirred a heated discussion ba-

g @ question correctly in her English cf

- ive decisions about public palicy”

DELAWARE

"If nextye 207 S
core before thigboard¥and they all fise this format,
they. will all be apFrovéd,” said Pat Heffernan, *T just
want tomake that very clear to the public,” -

Heffertian, giestionsd whether it made.sense for
the state to approve any charter as long as it met the
state's StafigaTds. He pointed out that Mapleton is de- .
signed tocomplement the Townof Whitshall; aplanned
private development.

“Maybe somebody wants to open a clown school,
andbecause they filled out a form right we would bave
toapproveit," Heffernan said. “T thick weneedto think
abont whether this process allows us to make prodirc-

At the saméHime as it opened the door to new char-

ters, the stateptititwo schoolsalready approved to open
this fall on notice’for low enroliment numbers, 2

Academid’:Antonia Alonso had only 107, stidents

3 ;Thursday, or.only, 36, perc

elaivare MIET had orilyig3 Stus’ -

T dbout 34:percent of planned

That puts them on Shaky financiel ground,
Murphy and the board'placed boflr schools o for:
malreview, which will spiir the accotintability cotpmit-
tee to scrutinize them. Formal review could lead to a
revocation of a school's charter or corrective actions,
butThursday's vote was only a firststep in the process,

“We ace aware of the many effects this could have
on alot of pegple,”:said Jennifer Nagoiirnay, head of
the state'scharterschool offics, "We are trying totakes
steps as far in advante as possible.” ; s -

Design Lab Charter High:School, ard charter
set to open in the fall, was also scheduled to'face pos-
siblereview, but the department took it off the board's
agenda. Design Lab officials have asked the state toal-.
lowittoopenayearlater , = ., ¢

Delaware MET could alsa thoose to ask for;
but Academia has alveady received one and caanotr'
quest another, e

Also Thursday, state officials approved New Moyer
Academy’s requesttb’shoinkits enrollment targsts by
about half, frem 455 students to 255 next school year.

Contax Maithew Albright at malb;

[ : fine.com er at(302)
324-2¢28. Follow i on Twitier €TR._maorighrs. 1
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Lawmakers want
more consideration
of charters’ impact

By Matthew Albright -

The News Journal

As Delaware’s charter school footprint grows,
some Jawmakers want state officials to be able to re-
ject new charters based solely on the impacts they
would have on existing schools.

“Right now we just have this process where char-
ter after charter after charter is open- o
ing, but we're not really looking at what &R
thie means for the larger system,” said g
Sen, Bryan Townsend, D-Newark. “This
is not about being anti-charter at all. It’s
just that we've got fo have some coordi-
hation ofour resotrces, and we've gotto
rake sure we're being as efficient as- ;
possible.” - = IR
" Townsend said he is circulating abill State Sen.

with collgagues in the General Assem- Bryan”

‘bly and pléns to file it this week. Adraft Townsend

copy of the bill included Rep. Kim Wil-
liams, D-Newport, and-Sen. Patricia Blevins, D-Elsm-
ere, as SpOnsors. o

" Alaw passedlast year allows state officials to con-
sider the impact on existing schools when approving
new-charters, but explicitly prevents them from Te-
jecting one based solely on that impact.

Two weeks ago, the board and Secretary of Educa-
:fion . Mark Murphy appro’vigd four new charter =

% see HHARTER, Page Ad
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EDUCATION s
Bill gives state
study charters

Senate-bound leg!slatron tries
to clarify impact guidelines

By Jon Offredo
The News Journal

The Delaware State Board of Educanon can study
more closely the mpact charter schools have on sur-
rounding districts and impose conditions:on them un-
der legislation sent-to the full Senate on Wednesday.

The legislation, embraced by lawmakers and.edu-

" cation groups as it cleared the Senate Education Com-
* mittee, replaced a more controversial ‘bill that al-
lowed board officials to reject new charters based on
the impact they wotuld have on existing schools. The
original bill was crafted in response to frustratons
from several board members that charter school ap-
plications had to-be appreyed as long as they meft the
right criferia, no matter how they affected surrotmd-
ing district schools in terms of student 1oss, overiap-
ping of programs or focus.

Charter school advocates argued that the original
propesal would have denied students and parents the
option to enroll in schools they think could better
serve their kids.

The bill's sponsor, Sen. Bryan Townsend D N ew-
ark, said the legislation gives board members the lat~
itide to understand how proposed charters and char-
ter expansiongwould-affecttheoverall gducation sys-
tem.

“The bill-in my mind gets at the issue .of the state
board of edication beingableto take a hohsnc view of
the education system,” he said.’

. The state Department of Education would’ define
the meaning and process for considering mpacts of
charter schools on districts in the application review
process under the new legislation. The State Board

Ses CHARTER, Page A5
é’?’% READ VIORE

Find past storiss about charter schools and -
other education issues at delawaresonline




DEPARTMENT OF EDUCATION Mark T. Murphy

The Townsend Building ‘ Secr " t
401 Federal Street Suite 2 vz(":;eet:ag(z))z)l%%u;ié%%
DOVCI', Delaware 19901-3639 FAX: (302) 739-4654
DOE WEBSITE: http://www.doekl2.de.us '

Departinent
of Edication

October 31, 2014

Mr. Robert D. Overmiller, Chairperson

Governor’s Advisory Council for Exceptional Citizens
George V. Massey Station

516 West Loockerman Street

Dover, DE 19904

Dear Mr. Overmiller:

The Delaware Department of Education (DDOE) is in receipt of your September 15, 2014 letter
with comments regarding the proposed regulation currently published as DE Admin Code 275
Charter Schools. The Department received letters from the State Council for Persons with
Disabilities, your organization, as well as the Delaware Charter Schools Network. These
organizations expressed concerns related to the definition of “Impact”, and about the need to
enable successful charter schools to renew for a ten-year term. All comments were taken into
consideration before final revision and publication.

GACEC Comment
First, in §2.1, the definition of “impact” includes consideration of the effect of charter schools on

“the education system of the state”. Council would like to note that reasonable persons may
differ on whether Title 14 Del. C. §511 actually authorizes consideration of the effect of the
charter school on the entire education system in the state. Section 511(b)(3) authorizes
consideration of the effect “on the schools and the community from which the charter school’s
new students will likely be drawn.” Perhaps a specialized charter school (e.g. military;
drama/dance) could draw students from across the state and outside the local community. The
Department of Education and State Board of Education may wish to consider whether the
reference to “the education system of the state” conforms to the enabling statute.

DDOE Response
‘The Department considered your comment, but believes that the definition does not need further

clarification in the regulation.

GACEC Comment

Second, in §3.10.1.1.2, the regulation allows consideration of “programmatic offerings”. Council
assumes that this could include non-academic offerings (e.g. clubs; vocational co-op
opportunities; specialized arts). Council recommends adding a definition of “programmatic
offerings” to §2.0 in order to prevent uncertainty and clarify that non-academic offerings can be
considered. The definition could read as follows:

Programmatic offerings means academic, non-academic, and extracurricular components
and options identified in the application.

THE DELAWARE DEPARTMENT OF EDUCATION IS AN EQUAL OPPORTUNITY EMPLOYER. IT DOES NOT DISCRIMINATE ON THE BASJS OF RACE, COLOR, RELIGION, NATIONAL ORIGIN, SEX,
SEXUAL ORIENTATION, GENDER IDENTITY, MARITAL STATUS, DISABILITY, AGE, GENETIC INFORMATION, OR VETERAN'S STATUS IN EMPLOYMENT, OR [TS PROGRAMS AND ACTIVITIES.



DDOE Response
The Department does not agree that this needs to be clarified further, and therefore will not add

the definition to the regulation.

GACEC Comment
Third, in §3.10.5, there is a plural pronoun (their) with a singular antecedent (“Board”). Consider

substituting “its” for “their”.

DDOE Response
- Thank you for bringing this grammatical error to our attention. We will correct this is the

published final version of the regulation.

DOE appreciates the time and effort that GACEC has provided in connection with the
development and promulgation of this regulation.

Sincerely,

Do, Wg_

Tina M. Shockley
Education Associate — Policy Advisor

TMS/tms
ce: Mark T. Murphy, Secretary of Education
Teri Quinn Gray, State Board of Education
Donna Johnson, State Board of Education
Dani Moore, State Board of Education
Susan Haberstroh, Department of Education
Michael Watson, Department of Education
Michelle Whalen, Department of Education
Mary Ann Mieczkowski, Department of Education
Wendy Strauss, Governor’s Advisory Council for Exceptional Citizens
Kathie Cherry, Governor’s Advisory Council for Exceptional Citizens
Brian Hartman, Esq.
Paula Fontello, Esq.
Terry Hickey, Esq.
Hona Kirshon, Esq.
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14 Del.C. § 153

West's Delaware Code Annotated Currentness
Title 14, Education
Part 1. Free Public Schools

[ Chapter 1. Department of Education
[ Subchapter III. State Public Education Assessment and Accountability System

2§ 153. Matriculation and academic promotion requi rements

(a) The Department shall identify 4 levels of individual student performance relative to the state
content standards on the assessments administered pursuant to § 151(b) and (c) of this title to fulfill

the following 3 important functions:

(1) Determine the level or levels of individual performance sufficient to demonstrate a proficient
jevel of performance relative to the state content standards;

(2) Determine the level or levels of individual performance sufficient to demonstrate superior and
proficient performance meriting recognition for outstanding and standards-level achievement
pursuant to subsection (c) of this section; and

(3) Determine the level or levels of ll’]dIVIdLIal performance inadequate to demonstrate a proficient
level of performance relative to the state content standards and which warrant requiring students
performing at such levels to participate in academic improvement activities as specified in

subsection (d) of this section.

(b) The Department may approve other individual student indicators that may be used to determine a
student's performance relative to the state content standards. Such indicators shall:

(1) Provide a measure of individual student performance relative to the state content standards;
and

(2) Include performance on district-administered assessments pursuant to subsection (e) of this
section, performance on end-of-course assessments, student classroom work products, or
classroom grades supported by evidence of student work that demonstrates a student's
performance level pursuant to subsection (a) of this section.

(c) The Department, by regulation, shall establish a program to recognize superior and proficient
student performance on the assessments administered pursuant to § 151(b) and (c) of this title. Such
a program for superior and proficient performance shall include: the award of certificates and plaques
and the endorsement of student transcripts. The program shall also include the award of funds which
may be used by students who demonstrate superior performance to defray the costs of post-
secondary education. Scholarships awarded pursuant to this program shall be known as the Michael
C. Ferguson Achievement Awards and shall be administered by the Delaware Higher Education
Office. A maximum of 600 scholarships at $1,000 each may be awarded to students annually in the
following manner: the students with the 150 highest scores on assessment or assessments in the.
state assessment system without reference to any other indicators of performances and the students
with the 150 highest scores on assessment or assessments in the state assessment system who
participate in free and reduced lunch programs in grades 8 and 10. The Department of Education will
promulgate rules and regulations to implement this program.

(d) The Department shall require that students whose performance on the reading and mathematics

assessments administered pursuant to § 151(b) and (c) of this title is inadequate to demonstrate a
proficient level of performance relative to the state content standards, benchmarked to the extent
practicable to accurately reflect the point in the school year that students actually are administered
the statewide assessment, participate in academic improvement activities as follows:

(1) A 3rd, 5th or 8th grade student whose performance on the reading portion of the assessments

administered pursuant to § 151(b) and (c) of this title is Below the Standard, Level II on the
statewide assessment, shall not advance to the next grade unless: .

http://web2 . westlaw.com/result/documenttext. aépx‘?cnt=D OC&cfid=1&rltkelimit=None... - 1171072014



scholarship - definition of scholarship by The Free Dictionary
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® TheFreeDictionary O Google OBing E-mail
[scholarshi || search | Password 20%
p, - - [JRemember Me |_Login
7,082,018.120 visitors served. ® Word / Article O Starts with O Ends with © Text Reqister Forqol password?
Dictionary/| Medical Legal Financial Acronyms| l|dioms| Encyclopediaj Wikipedia
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Page tools
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Like 5]  Share: Cite / link: Printer friendly Feedback
Cite / link Add definit
schol-arship Mg_s_lgg' 10)
™ 4 The melhods, ciscipline, and attainments of a schol ol ™ This sie:
1. The methods, discipline, and attainments of a scholar or scholars.
2. Knowledge resuilting from study and research in a particular field. See Synonyms at knowledge, Like ) 45k} |
3. A grant of financial aid awarded to a student, as for the purpose of attending a college.
Follow: Share:

The American Heritage® Dictlanary of the English Language, Fourth Edition copyright @2000 by Houghtan Miffin Company. Updated in 2009.
Published by Houghlon Mifflin Company. All rights reserved.

-
On this page

Thesaurus scholarshlp (' skolsfrp)

Translations

Word Browser 1. academic achievement; erudition; learning

2. (Education)
a. financial aid provided for a scholar because of academic merit
b. the position of a student who gains this financial aid
c. (as modifier). a scholarship student.

3. the qualities of a scholar

Collins English Dictionary ~ Complete and Unabridaed © HarperCollins Publishers 1981, 1994, 1898, 2000, 2003

Advertisement (Bad banner?
Please et us know Remove Ads

Adverlisement (Bad banner? Please let us know F

My bookmarks
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can also log in with Facebook, Google, *
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1. the qualities, skills, or attainments of a scholar.
2. a gift of money or other aid to enable a student to pursue his or her studies.
3. the accumulated knowledge of a group of scholars.

[1525-35)
syn: See learning.

Random House Kernerman Webster's College Dictlonary, ® 2010 K Diclionaries Ltd, Copyright 2008, 1997, 1981 by Random House, Inc. All rights

reserved.

Thesaurus Legend: |Synonyms JRelated Words | Antonyms

merit

| economic aid, financial aid, aid - money to support a worthy person or cause .

I prize, award - somethlng given for vnctory or superiority in a contest or
competition or for winning a lotiery; "the prize was a free trip to Europe"

2. scholarship - profound scholarly knowledge
1| encyclopaedism, encyclopedism, eruditeness, erudition, learnedness, learning
education - knowledge acquired by learning and instruction; “it was clear that he had a very
broad education”
| tetters - scholarly attainment; "he is a man of leiters"
Based on WordNe! 3.0, Farlex clipar! coflection. © 2003-2012 Princeton Universily, Farlex Inc.

Advertisement (Bad banner? Please let us know f

Charity

eed your brain, feed a tt.
hild

Noun 1. scholarship - financial aid provided to a student on the basis of academic ‘

scholars hlp

noun
1. grant, award, payment, exhibition, endowment, fellowship, bursary schofarships for women over
30

2. | learning, educalion, cullure, knowledge, wisdom, accomplishments, attainments, lore, erudition,
academic study, book-learning / want to (ake advanrage of your /n/ehme of scholarship.

Collins Thesaurys of the English Language ~ Complete and Unabridged 2nd Edition. 2002 ® HarperCollins Publishers 1995, 2002

Translations
Select a language: Spanish / Espafiol
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04/03/2014

AN ACT TO AMEND TITLES 22, 29, 30, AND 31 OF THE DELAWARE CODE
RELATING TO DOWNTOWN DEVELOPMENT DISTRICTS.

Healthy and vibrant downtowns are critical components of Delaware's economic
well-being and quality of life. The Downtown Development Districts Act is
intended to leverage state resources to spur private investment in commercial
business districts and surrounding neighborhoods; to improve the commercial
vitality of our downtowns; and to increase the number of residents from all
walks of life in downtowns and surrounding neighborhoods.

This Act establishes "“Downtown Development Districts,” a small number of
areas in our cities, towns, and unincorporated areas that will qualify for
development incentives and other state benefits. Municipalities must apply for
District designation. In the case of unincorporated areas, counties must apply.
Applications will be evaluated by the Cabinet Committee on State Planning
Issues, which will make recommendations to the Governor. Following thenitial
round of applications, the Governor must designate at least 1 but no more than 3
Districts. Designation of the first 3 Districts must include 1 District in each county.
Under the Act, no more than 15 Districts may be designated at any one time.

As part of the application process, municipalities or counties must offer local
incentives. The factors to be considered by the Committee when evaluating
applications include, among others, (1) the municipdity's or unincorporated
area’s need for District designation; (2) the quality of the District Plan; and (3) the
quality of the local incentives offered. The Office of State Planning Coordination
will prepare applications, establish criteria to determine what areas qualify as
DDDs, and provide assistance to municipalities and counties during the
application process.

Under the Act, investors (both non-profit and for-profit) who make qualified real
estate improvements in a District would be entitled to receive Downtown
Development District (DDD) Grants of up to 20 percent of their "hard costs” such
as exterior, interior, and structural improvements. The incentive is modeled after
a similar program in Virginia, which has been extremely successful in leveraging
significant amounts of private capital in under-served areas. Investors would
need to invest at least $25,000 in a building or facility to qualfy, and the 20
percent incentive would only qualify with respect to investments above $25,000.
For example, aninvestor making $45,000 worth of qualifying investments in a
District wouid be entitled to a DDD Grant of up to $4,000 (i.e., 20%.of $20,000).
The Act gives DSHA the authority to cap the amount of Grants and to establish
further conditions and limitations. ’

In addition, because Delaware’s Historic Preservation Tax Credit Program has
proven to be a powerful tool both in preserving important historic structures and
revitalizing neighborhoods, the Act also provides that 30% of the state’s yearly
allocation of HPTCs will be reserved for projects in Downtown Development

Henry

http://www.legis.delaware.gov/LIS/LIS147.NSF/2bede841c6272c¢888025698400433a04/5f... 11/4/2014
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Districts. If by April 1 of each year any such gedits are not allocated to projects
in DDDs, such credits will be made available to any eligible project statewide,
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Volume Chapter  79:240
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SPONSOR: Sen. Henry & Sen. Bushweller & Sen. Marshall & Rep.
Keeley & Rep. Bolden & Rep. Scott
Sens. Blevins, Ennis, McDowell, Sokola, Townsend;
Reps. Bennett, Potter, Ramone, Spiegelman, Paradee, D.
Short, D.E. Williams, Wilson

DELAWARE STATE SENATE
147th GENERAL ASSEMBLY

SENATE BILL NO. 191

AN ACT TO AMEND TITLES 22, 29, 30, AND 31 OF THE DELAWARE CODE RELATING TO DOWNTOWN
DEVELOPMENT DISTRICTS. ‘

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:
Section 1. Amend Title 22 of the Delaware Code by inserting a new Chapter 19 therein and by making deletions
as shown by strike through and insertions as shown by underline as follows:

Chapter 19. The Downtown Development Districts Act.

Subpart I. Establishment, Amendment, and Termination of Districts.

§ 1901. Purpose. Healthy and vibrant downtowns are critical components of Delaware’s economic well-being and

quality of life. The purpose of this chapter is to leverage the resources of state government in a limited number of

designated areas in Delaware’s cities, towns, and unincorporated areas in a multifaceted effort:

(2) To spur private capital investment in commercial business districts and surrounding neighborhoods:

(b) To stimulate job growth and improve the commercial vitality of such districts and neighborhoods:

(c) To help build a stable community of long-term residents in such districts and neighborhoods by improving

housing opportunities for persons of all incomes and backgrounds: increasing homeownership rates; building a diverse

array of successful businesses; and reducing the number of vacant houses; and

(d) To help strengthen neighborhoods. while harnessing the attraction that vibrant downtowns hold for talented

voung people, innovative small businesses, and residents from all walks of life.

§ 1902. Definitions. As used in this chapter:

(1) “Committee” means the Cabinet Committee on State Planning Issues established pursuant to 29 Del.C. §§

9101 et seq.

(2) “District Plan” means the strategic plan or other detailed description of the overall strategy for the development

of a proposed district submitted by the municipality or unincorporated area as part of its application for District-designation.

(3) “DSHA” means the Delaware State Housing Authority.

Page 1 of 9
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(4) “Downtown” means that portion of a city, town, or unincorporated area that traditionally comprises_its

downtown or central business district, as determined by such city. town, or unincorporated area in accordance with

guidelines promulgated by the Office.

(5) “Downtown Development District” or “District” means an area within a municipality or unincorporated area

designated as a Downtown Development District in accordance with the provisions of this chapter.

(6) “Municipality” means any incorporated town or city of this State.

(7) “Office” means the Office of State Planning Coordination.

(8) “Unincorporated area” means an area of the State having a concentration of population that is not a

municipality and that is eligible to apply for and receive District designation in accordance with rules promulgated by the

Office.

§ 1903. Applications for District designation.

(a) At the request of the Governor, the Office shall solicit applications from municipalities and unincorporated

areas to have an area designated as a Downtown Development District. Such application shall include a description of the

area to be included: the need for District incentives: the District Plan: local incentives offered; and such other information

as may be required by the Office.

(b) The Office of State Planning Coordination shall administer the application process and establish criteria to

determine what areas qualify as Downtown Development Districts. The Office is authorized to take such actions as may be

necessary or convenient to fulfill its responsibilities hereunder, including but not limited to promulgating rules and

re,éulations relating to the establishment, amendment, and termination of Districts and providing assistance to

municipalities and unincorporated areas in connection with the application process.

(c) The criteria for designating areas as Downtown Development Districts shall include:

(1) The need and impact of such a designation for such area, including but not limited to income, unemployment

rate, homeownership rate. and prevalence of vacant or abandoned housing units in such municipality or unincorporated

area. Need and impact factors shall account for at least 50 percent of the consideration given to applications for District

designation;

(2) The quality of the municipality’s or unincorporated area’s District Plan;

(3) The quality of the local incentives offered; and

(4) Such other criteria as may be determined by the Office.

§ 1904, Review and approval of applications.

Page 2 of 9
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(a) Applications for District designation shall be evaluated by the Cabinet Committee on State Planning Issues

which shall recommend to the Governor those applications with the greatest potential for accomplishing the purposes of

this chapter.

(b) Upon receipt from the Committee of any recommended application, the Governor (i) may designate

immediately the recommended area as a District; (ii) may designate the recommended area as a District effective one year

from the date of such-determination by the Governor; or (iii) may deny such application,

(¢) The initial round of applications shall result in the immediate designation of at least one but no more than three

Districts.

§ 1905. Designation, renewal, and amendment of Districts.

(a) No more than 15 Districts shall be designated at any one time. Designation of the first three Districts shall

include one District in each county.

(b) Districts shall be designated for an initial 10-year period. Upon recommendation of the Committee, the

Governor may renew Districts for up to two five-year renewal periods. Recommendations for renewals shall be based on

the performance of District responsibilities by the municipality (or county in the case of an unincorporated area): the

continued need for such a District: and its effectiveness in creating capital investment, increasing population. creating jobs,

improving housing stock, providing enhanced retail and entertainment opportunities, and otherwise improving the guality

of life within such District.

(c) Any municipality (or county in the case of an unincorporated area) having a District within its borders shall be

responsible for providing the local incentives specified in its application, providing timely submission of reports and

evaluations as required by rule or regulation, implementing an active local Development District program within the

context of overall economic and community development efforts, and fulfilling such other responsibilities as may be

required by law, rule, or regulation in connection with such District.

(d) Bach District shall be required to submit regular reports and information to the Office as may be necessary to

evaluate such District’s effectiveness and compliance with this section.

§ 1906. Local incentives,

(a) Any municipality or unincorporated area submitting an application for District designation shall propose local

incentives that address local economic and community conditions, and that will help achieve the purposes set forth in §

1901 of this chapter. Such local incentives may include but are not limited to a reduction in fees or taxes. In addition, the

application mayv also contain proposals for reculatory flexibility, which may include but are not limited to permit process

reforms. special zoning districis. or exemptions from Jocal ordinances.
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(b) All incentives proposed in the application shall be binding upon the municipality (or county in the case of an

unincorporated area) upon designation of the District. The extent and duration of such incentives shall be consistent with

the requirements of the Delaware Constitution and the United States Constitution.

(c) A municipality or county may establish eligibility criteria for local incentives that differ from the criteria

required to qualify for the incentives provided in this chapter.

§ 1907. Amendments to District boundaries and incentives.

A municipality or county may apply to the Office to amend the boundaries of the District or to amend one or more

District incentives, provided that any revised incentive proposed by the municipality or county shall be equal or superior to

the incentive for which the amendment is sought. All proposed amendments are subject to approval by the Committee,

§ 1908. Formal Review and Termination of Districts.

(a) If 2 municipality (or a county in the case of an unincorporated area) fails to fulfill its obligations pursuant to §

1905 or as otherwise set forth in this Act, then the Office may recommend to the Committee that the District be placed

under formal review or that its District designation be terminated.

(b) Except in instances where a city, town. or municipality fails to provide local incentives in accordance with §

1906 hereunder, the Office (1) may not recommend placing any District under formal review for at least 2 years following

the initial designation of such District. and (2) may not recommend terminating the designation of any District for at least 1

vear following the placement of the District on formal review by the Committee.

(¢) In no event shall the Office recommend formal review or termination of any District without providing

sufficient notice and opportunity to be heard to such District.

(d) The Committee may approve any recommendation by the Office to place a District under formal review or to

terminate a District’s designation upon the affirmative vote of three-fifths of the members of the Committee.

(e) The Office may promulgate regulations to authorize the continuation of previously authorized District

incentives for a reasonable period following termination of the District: provided. however. that no new incentives shall be

authorized for any entity after the date of termination.

Subpart 1I. Downtown Development District Grants.

§ 1921. Qualifications for Downtown Development District Grants.

(a) Subiject to the limitations set forth in this subpart, any Qualified District Investor making a Qualified Real

Property Investment in a District shall be entitled to a Grant in an amount up to 20 percent of the Qualified Real Property

Investments made by such Qualified District Investor in excess of the Minimum Qualified Investment Threshold.

(b) For purposes of this chapter:
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(1) “DDD Grant” or “Grant” shall mean a Downtown Development District Grant as set forth in paragraph (a)

hereunder.

(2) “Facility” means a complex of buildings. co-located at a single physical location within a District, all of which

are necessary to facilitate the conduct of the same residential, trade, or business use. This definition applies to new

construction as well as to the rehabilitation and expansion of existing structures.

(3) “Minimum Qualified Investment Threshold” means the minimum level of Qualified Real Property Investments

required to be made by a Qualified District Investor in a building or facility in order to qualify for a DDD Grant, as

determined by DSHA. Notwithstanding the foregoing, for the fiscal year ending June 30, 2015, the Minimum Qualified

Investment Threshold shall be $25.000 with respect to a singl¢ residential or mixed-use building or a facility. No more

often than once per vear. DSHA may amend the Minimum Qualified Investment Threshold with respect to uses (residential,

commercial, industrial, etc.), types of projects (rehabilitation, new construction, etc.), or other criteria determined by DSHA

to be necessary or convenient to accomplish the purposes of this chapter.

(4) “Qualified District Investor” means an owner or tenant of real property located within a District who expands,

rehabilitates or constructs such real property for residential, commercial, industrial or mixed use. In the case of a tenant, the

amounts of qualified real property investment specified in this section shall relate to the proportion of the building or

facility for which the tenant holds a valid lease. In the case of an owner of an individual unit within a common interest

community, as such term is defined in 25 Del.C. § 81-103(11), the amounté of qualified real property investments specified

in this chapter shall relate to that proportion of the building for which the owner holds title and not to common elements.

(5) “Qualified Real Property Investment” means the amount in excess of the Minimum Qualiﬁed Investment

Threshold that is properly chargeable to a capital account for improvements to rehabilitate, expand or construct depreciable

real property placed in service during the calendar year within a District. Specific inclusions and exclusions from the

definition of “Qualified Real Property Investments” shall be determined by DSHA, but such definition shall generally

include expenditures associated with (i) any exterior, interior, structural, mechanical or electrical improvements necessary

to construct, expand or rehabilitate a building or facility for residential, commercial, industrial, or mixed use; (ii)

excavations: (iii) erading and paving: (iv) installing driveways: (v) landscaping or land improvements; and (vi) demolition,

Notwithstanding the foregoing, no investment in the rehabilitation, expansion. or construction of any building or facility in

a District shall be a Qualified Real Property Investment unless it is performed in accordance with the District Plan.

© § 1922. Limitations and Conditions.

(a) The availability of Downtown Development District Grants in any given year shall be subject to appropriation

by the General Assembly.
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(b) In addition to its other powers and responsibilities hereunder, DSHA is expressly authorized to establish such

other limitations and conditions with respect to Grants as may be necessary or convenient to accomplish the purposes of

this chapter. including but not limited to:

(1) Amending the Minimum Qualified Investment Threshold:

(2) Establishing caps or limits on DDD Grants available to any Qualified District Investor, alone or in combination

with other local, state, or federal incentives for any individual building or facility (including but not limited to State

Historic Preservation Tax Credits pursuant to Chapter 18 of Title 30);

(3) Establishing additional qualifying criteria_with respect to uses (residential, commercial, industrial, etc.) or

types of projects (rehabilitation, new construction, etc.):

(4) Incentivizing particular types of uses or projects in one or more Districts; and

(5) Establishing such other limitations and conditions in one or more Districts as DSHA shall determine from time

to time.

(c) DSHA may establish or amend the foregoing limitations and conditions no more often than once per year.

§ 1923. Policies and procedures for allocation of Downtown Development District Grants.

(a) Qualified District Investors shall be eligible to receive DDD Grant provided for in this chapter to the extent that

they apply for and are approved for grant allocations through DSHA.

(b) The accuracy and validity of information on Qualified Real Property Investments shall be subject to

vyerification procedures in accordance with rules promulgated by DSHA on forms supplied by DSHA and in accordance

with dates specified by DSHA.

§ 1924. Administration.

(a) DSHA shall have the primary responsibility for administering the DDD Grant program. In connection

therewith, DHSA’s powers and duties shall include but not be limited to the following:

(1) Adopting such rules and procedures as may be necessary or desirable to effectuate the provisions of this

chapter;

(2) Administering, enforcing, and interpreting such rules and procedures;

(3) Allocating Grant funds in accordance with the provisions of this chapter: and

(4) Monitoring the implementation and operation of this subpart.

(b) Beginning no later than December 31, 2015, DSHA shall issue an annual report to the Governor and the

General Assembly evaluating the effectiveness of the Grant program established hereunder.
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(c) DSHA may delegate to. and receive assistance from. other entities including the Office, DEDO, and other state

agencies in carrying out its responsibilities hereunder.

Section 2. Amend Title 29, § 9101(a) of the Delaware Code by making deletions as shown by strikethrough and

insertions as shown by underline as follows:
§ 9101 Cabinet Committee on State Planning Issues.

(a) A Cabinet Committee on State Planning Issues is established and shall serve in an advisory capacity to the

Governor. It shall be comprised of the following members or their respective designees:
(1) The Secretary of the Depértment of Natural Resources and Environmental Control.
(2) The Secretary of the Department of Transportation.
(3) The Secretary of the Department of ‘Agriculture.
@) The Director of the Delaware Economic Development Office.

(5) The Director of the Delaware State Housing Authority.

(6) The Secretary of the Department of Safety and Homeland Security.

(7) Such others as the Governor may designate. g

Section 3. Amend Title 29, § 9101(c) of the Delaware Céde by making deletions as shown by strikethrough and
insertions as shown by underline as follows:

(¢) The Committee shall consider matters relating to the orderly growth and development of the State, including,

but not limited to:

(4) Recommendations on land use planning actions that are subject to review and comment pursuant to Chapter 92
of this title; and

(5) Preparing the Strategies for State Policies and Spending document and maps, which shall serve as the primary
policy guide that summarizes fhe State's land use goals, policies and strategies and directs state spending into investment
levels that support the most efficient use of state resources, be they physical, fiscal, or natural, except that county and .
municipal governments shall retain their existing autonomy with respect to the land use designations set férth in their
proposed and/or adopted comprehensive plans. The Strategies for State Policies and Spending shall be updated at least
every 5 years, provided that the Governor may extend the deadline at his or her discretion-; and

(6) Performing such other duties and responsibilities with respect to Downtown Development Districts as set forth

in Chapter 19 of Title 22.

Section 4. Amend Title 29, § 9101(h) of the Delaware Code by making deletions as shown by strikethrough and

insertions as shown by underline as follows:
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The Office of State Planning Coordination shall render local planning technical assistance. The Office of State
Planning Coordination may serve as the lead agency to engage other state agencies, local governments, and other
governmental and nongovernmental organizations for the purposes of coordinating planning activities, promoting liaison
between various state agencies and local governments, building capacity through training.and-sharing of digital and other
information, developing infrastructure plans and master plans, addressing specific ggowth and design issues, and such other
actions as are appropriate to achieve the purposes of this chapter. The Office of State Planning Coordination shall develop
and promote cooperation and coordination among state égencies and local governments to ensure effective and efficient
planning and infrastructure investment. The Office of State Planning Coordination may make grants available to county and

municipal governments to assist them in achieving any of the objectives outlined in this section, provided that funded

activities and deliverables are in compliance and in harmony with the Strategies for State Policies and Spending. The Office

of State Planning Coordination shall further have such authority and responsibility with respect to Downtown ngelopment

Districts as set forth in Chapter 19 of Title 22.

Section 5. Amend Title 30, § 1812(6) of the Delaware Code by making deletions as shown by strikethrough and

insertions as shown by underline as follows and renumbering the remaining sections accordingly:

(6) “Downtown Development District” means an area of a city or down that has been designated by the Governor

as a Downtown Development District in accordance with Chapter 19 of Title 22.

Section 6. Amend Title 30, § 1816(a) of the Delaware Code by making deletions as shown by strikethrough and
insertions as shown by underline as follows:

(a) The maximum amount of credit awards under this chapter in any fiscal year shall not exceed $5,000,000. One
hundred thousand dollars of the credit awards in a fiscal year must be reserved for distribution to qualified resident curators.
If in any fiscal year there are insufficient qualified resident curators to exhaust this allotment, the unused credit amount will
be available in the next fiscal year for award to persons qualifying under § 1813(a)(1) or (2) of this title. In any + w.year,
$2;000;006 $1.500,000 of tax credits shall be reserved for projects receiving a credit of not more than $300,000. In

addition, in any one vear, $1.500.000 of tax credits shall be reserved for projects located in Downtown Development

Districts, of which $500.,000 shall be reserved for projects in such Districts receiving a credit of not more than $300,000.

On April 1 of each year, any unused balance of the $2;660,000-peet foregoing pools of tax credits shall be available to any
eligible project. However, should a credit award exceed the actual credit claimed, the émount of the excess credit award
shall not be available for a subsequeﬁt award.

Section 7. Amend Title 31, § 4002(a) of the Delaware Code by making deletions as shown by strikethrough and

insertions as shown by underline as follows:
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§ 4002 Purpose.
(a) It is the purpose of this chapter that DSHA have the authority and capacity to:
(9) Advise and inform the Governor and the public on the affairs and problems relating to housing and community

development and revitalization, and make recommendations to the Governor for proposed legislation pertaining thereto;

and

(10) Administer such provisions of the Downtown Development District Act as set forth in Chapter 19 of Title 22;

(11) Operate DSHA’s financial affairs in a prudent and sound manner.

Section 8. If any provision of this Act or the application thereof to any person or circumstance is held invalid, the
invalidity does not affect other provisions or applications of the Act which can be given effect without the invalid provision

or application; and, to that end, the provisions of this Act are declared to be severable.

SYNOPSIS

' Healthy and vibrant downtowns are critical components of Delaware’s economic well-being and quality of life.
The Downtown Development Districts Act is intended to leverage state resources to spur private investment in commercial
business districts and surrounding neighborhoods; to improve the commercial vitality of our downtowns; and to increase
the number of residents from all walks of life in downtowns and surrounding neighborhoods.

This Act establishes “Downtown Development Districts,” a small number of areas in our cities, towns, and
unincorporated areas that will qualify for development incentives and other state benefits. Municipalities must apply for
District designation. In the case of unincorporated areas, counties must apply. Applications will be evaluated by the
Cabinet Committee on State Planning Issues, which will make recommendations to the Governor. Following the initial
round of applications, the Governor must designate at least I but no more than 3 Districts. Designation of the first 3
Districts must include 1 District in each county. Under the Act, no more than 15 Districts may be designated at any one
time.

As part of the application process, municipalities or counties must offer local incentives. The factors to be
considered by the Committee when evaluating applications include, among others, (1) the municipality’s or unincorporated
area’s need for District designation; (2) the quality of the District Plan; and (3) the quality of the local incentives offered.
The Office of State Planning Coordination will prepare applications, establish criteria to determine what areas qualify as
DDDs, and provide assistance to municipalities and counties during the application process.

Under the Act, investors (both non-profit and for-profit) who make qualified real estate improvements in a District
would be entitled to receive Downtown Development District (DDD) Grants of up to 20 percent of their “hard costs” such
as exterior, interior, and structural improvements. The incentive is modeled after a similar program in Virginia, which has
been extremely successful in leveraging significant amounts of private capital in under-served areas. Investors would need
to invest at least $25,000 in a building or facility to qualify, and the 20 percent incentive would only qualify with respect
to investments above $25,000. For example, an investor making $45,000 worth of qualifying investments in a District
would be entitled to a DDD Grant of up to $4,000 (i.e., 20% of $20,000). The Act gives DSHA the authority to cap the
amount of Grants and to establish further conditions and limitations.

In addition, because Delaware’s Historic Preservation Tax Credit Program has proven to be a powerful tool both in
preserving important historic structures and revitalizing neighborhoods, the Act also provides that 30% of the state’s
yearly allocation of HPTCs will be reserved for projects in Downtown Development Districts. If by April 1 of each year
any such credits are not allocated to projects in DDDs, such credits will be made available to any eligible project

statewide.
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