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RE: l3 DE R.g. 1384 IDOE Gifted Student Early Admission to Kindergaften R.g.]

Dear Ms. Haberstroh:

l-he State Counci l  for Persons with Disabi l i t ies (SCPD) has reviewed the Department of
Education's (DOE,'s) proposal to amend its regulat ion addressing early adrnission to kindergarten
for gif ted students. In general,  the DOE is continuing a requirement that an applicant achieve a
score of at least 1.5 standard deviations above the mean on an assessment instrument for the
2010-l l  school year. For the 2011-2012 school year, the DOE, is requir ing public schools to use
more than I assessment instrurnent. 

'flre 
regulation was published as l3 DE Reg. 1384 in the

May 1,2010 issue of the Register of Regulat ions. Counci l  has the fol lowing observations.

Fi rs t ,  the reference to " l4  Del .C.$3I0 l (3Xa) or(b)"  in  Sect ion l . I  is  incorrect .  The def in i t ion of
'"gif ted or talented person" appears at Tit le l4 Del.C. 53 I 0l(4).

Second, i t  is unclear whether an applicant for early adrnission for the 20 | |  -201 2 school year
needs to score 1.5 standard deviat ions above the mean on only I  instrument, mult iple instruments.
or al l  instruments. While Section Ll.3 requires the public school to use nrult iple assesstrent
itrstruments, Section 1 . I .3. I refers to achievement of a score of I .5 standard deviations above the
mean on a single instrument - "the assessment instrument". DOE intent should be clari f ied.

Third, the overall regulation is "at odds" r.vith the enabling statute. The enabling statute [ 4
Del.C. $3 I 0l (4)l contemplates that a student can qualify us gifted and talented in as ferv as I
context:

A person capable of high perfonnance as herein defined includes one rvith demonstrated
achievelnent and/or potential abi l i ty in any of the fol lorving areas. singularly or in
combinat ion:

a. General intel lectual abi l i ty;
b. Specif ic academic apti tude;
c. Creative or productive thinking:
d. Leadership abi l i ty;
e. Visual and performing arts abi l i ty;
f-. Psychomotor abi lity.



A student does not have to be global ly endowed irr several contexts to qual i fy as gif ted and
talented. Moreover. academic apti tude is not the sole rneans of qual i tying. Rather. " leadership

abi l i ty" .  " 'v isual  ar rd per formingar ts  abi l i ty" ' .  "psychornotorabi l i ty" .  e tc .  can qual i fy  an appl icar t t
as gif ted and talented regardless of academic apti tude. In contrast. the regulat ion ($$1.1.2 and
I . l  .3.1) requires the score of I  .5 deviat ions above the r lean be achieved solely on a test of
"rnental and cognit ive abi l i t ies". In the context of charter schools. the sole ernphasis cln'"rnerttal
and cognit ive abi l i t ies" makes even less sense. I f 'a pertbrming afts chafter school is presenled
rry i th  a "Shi r ley Ternple"  ch i ld  wi th ext raord inary 's ing i r rg and dancing abi l i ty"  but  wl to  rnay 'or t l r
score at 1.25 deviat ions above t lre rnean on a test of rnental/cclgnit ive abi l i ty. i t  makes no sertse to
categorical ly bar her early admission to the special ized school.

Fourth" the requirement of a score of 1.5 standard deviat ions above the rnean orr a test of rnental
at td  cogni t ive abi l i t ies Inay resul t  in  d iscr iminat ion againsts tudents protected b1 'Sect ion 504 or
the ADA. Sorne chi ldren wi th d isabi l i t ies rnay not  " test"  wel l  but  could nonet l re less qual i ty  as
"gifted" if properly assessed.

Fifth, publ ic schools are statutori ly authorized to grant early admission to kindergarten to any
chi ld " i f  they deterrnine that such exception is in the best interest of the clr i ld." Tit le l4 Del.C.
42702(b). There is sorne "tensiort" between this broad grant of discret ion to publ ic schools and
this narrow regulat ion's mandate that "school distr icts and chafter schools shal l  cornply with the
fol lowing requirernents" fbl lowed by very prescript ive test ing standards. I f  the Legislature grants
public schools the discret ion to approve early adrnission to kindergarten based on "best interests".
query whether the DOE can l imit t l rat discret ion by categorical ly banning early admission unless
a chi ld scores at least 1.5 deviat ions above the rnean on a mental/cosnit ive abi l i tv test.

Tharrkyou fbryourconsiderat ion and p lease contact  SCPD i f  you have any quest ions or
comments regarding our observations on the proposed regulat ion.
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