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September 30, 2010

Ms. Susan K. Haberstroh
Education Associate
Department of Education
401 Federal Street, Suite 2
Dover, DE 19901

RE: 14 DE Reg. 140 IDOE Proposed Gifted Student Kindergarten Early Admission
Regulationl

Dear Ms. Haberstroh:

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of

Education's (DOE's) proposal to amend its regulation addressing early admission to
kindergarten for gifted students. The regulation was published as 14 DE Reg. 140 in the

September 1, 2010 issue of the Register of Regulations. SCPD commented on the
proposeil version of this regulation in May 2010 although the September Register does
not reco gnize that DOE received such comments. A copy of the SCPD May 28 letter is

attached for facilitated reference. The Council identified a combination of six (6)

technical and substantive problems with the proposal. The most significant observation
was that sole reliance on cognitive aptitude testing was at odds with the broad statutory

authorization of considering the student's "best interests" and characteristics apart from

aptitude (e.g. visual and performing arts ability; psychomotor ability).

The DOE considered the comments and reviewed the merits of the entire regulation. In

deference to the broad statutory standards, the Department now proposes to repeal the
regulation altogether since "the local district's assessment of the best interest of the
child...is the better mechanism to determine early admission to Kindergarten for Gifted
Students." At 140.

SCPD endorses the latest proposed version of the regulation. Sole reliance on aptitude

testing was unduly limiting and the statutory standards allow consideration of a wide
array of child characteristics in the early admission assessment.



Thank you for your consideration and please contact SCPD if you have any questions or
comments regarding our position or observations on the proposed regulation.

"ffX"ftlr&rful
Daniese McMullin-Powell, Chairperson
State Council for Persons with Disabilities

cc: The Honorable Lillian Lowerv
Dr. Teri Quinn Gray
Ms. Martha Toomey
Ms. Paula Fontello, Esq.
Ms. Terry Hickey, Esq.
Mr. John Hindman, Esq.
Mr. Charlie Michels
Mr. Brian Hartman, Esq.
Developmental Disabilities Council
Governor's Advisory Council for Exceptional Citizens
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May 28,20 I 0

Ms. Susan K. Haberstroh
Education Associate
Department of Education
401 Federal Street, Suitc 2
Dover,  DL, 19901

RE: l3 DE, Reg. 1384 [DOE Gif ted Student Ear ly Admission to Kindergarten R.g. ]

Dear Ms. Haberstroh:

l 'he State Counci l  for  Persorrs wi th Disabi l i t ies (SCPD) has revicwed the Dcparrrnent of
Educat ion's (DOE's) proposal  to amend i ts regulat ion addressing ear ly adrnission to k indergarten
for gi f ted students.  In general ,  the DOE is cont inuing a requirement that  an appl icant achicve a
score of at least 1.5 standard deviations above the mean on an assessment instrument for the
2 0 1 0 - l l s c h o o l  y e a r .  F o r t h e 2 0 l l - 2 0 l 2 s c h o o l  y e a r , t h e D O E i s r e q u i r i n g p u b l i c s c h o o l s t o u s e
more than I  assessment instrument.  

' fhe 
regulat ion was publ ished as l3 DIr  Reg. 1384 in the

May l ,  2010 issue of  the Register of  Regulat ions.  Counci l  has the fol lowing observat iorrs.

F i rs t , the  re fe renceto" l4  De l .C.  $3 I0 l (3 ) (a )or (b ) "  in  Sec t ion  | . I  i s  incor rec t .  Thedef i r r i t ion  o f
"gi f ted or ta lented person" appears at  Ti t le l4 Del .C. $3 l0 l (4) .

Second, i t  is  unclear whether an appl icant fbr  ear ly adrnission for the 20l l -2012 school  year
needs to score 1.5 standard deviat ions above the mean on only I  instrument,  rnul t ip le instruntet l ts.
or al l  instruments.  Whi le Sect ion 1.1.3 requires the publ ic school  to use nrul t ip le assessn)ent
instruments,  Sect ion l . t .3. l  refers to achievcment of  a score of  1.5 standard deviat ions above the
mean on a s ingle instrument -  " the assessment instrument".  DOE intent should be clar i f ied.

Third, the overall regulation is "at odds" rvith the enabling statute. The enabling statute I l4
Del.C. $3 I 0l (4)l contemplates that a student can qualify as gifted and talented in as ferv as l
context:

A person capable of high perfonnance as herein defined includes one rvit lr denronstrated
achievelnent and/or potent ia l  abi l i ty  in any of  the fo l lorv ing areas. s ingular ly or in
combina t ion :

a.  Gcneral  intel lectual  abi l i ty ;
b. Specific academic aptitude;
c.  Creat ive or product ive th inking:
d.  Leadership abi l i ty ;
e.  Visual  and performing arts abi l i ty :
f-. Psychomotor abi l i ty,.



A student does not have to be global ly endowed i r r  several  contexts to qual i ty as gi f ted and
talentcd. Moreover,  academic apt i tude is rrot  the sole lneans of  qual i ty ing.  Rather.  " leadership

abi l i ty" .  "v isual  and perfornr ing arts abi l i ty" ."ps) 'chornotor abi l i ty" .  etc.  can qual i fy an appl icart t
as gi f ted and talerr ted regardless of  acadenr ic apt i tudc.  l r r  contrast ,  the regulat ion ($$ l .1.2 arrd
|  . l  .3. l )  requircs the score of  1.5 deviat ions above the rnean be achieved solely ort  a test  of
"rnental  and cogni t ive abi l i t ies".  In the context  of  char ler  schools.  the sole ernplrasis orr  "rr tental

arrd cogrr i t ive abi l i t ies" rnakes even less serrse.  l t 'a per lbnrr ing arts chafter sclrool  is  presert tcd
wi t l r  a  "Sh i r l cy  Ternp le"  ch i ld  w i th  ex t raord i r ra ry '  s i r rg ing  ar rd  danc ing  ab i l i t v "  bu t  w l to  r r tay '  on l l
score at  1.25 deviat ions above t l re rncan orr  a test  of  rnclr ta l /cogni t ive abi l i ty .  i t  rnakes no scnsc to
categor ical ly bar her ear ly adrnission to t l re special izcd sclrool .

Fourth.  the requirenrerr t  c l f 'a score of  1.5 standarcl  deviat ions above t l re rnean orr  a test  o l 'ntert ta l
and cogni t ive abi l i t ies rnay rcsul t  i r r  d iscr i rn i r rat ior t  against  studert ts protected by'Sect iorr  50.1 or
the ADA. Sorne chi ldren with disabi l i t ies rnay nt ' r t  " test"  wel l  but  could rronet l te less qr-ral i ty 'as
"gitied" if properly asscssed.

F'ifth, public schools are statutori ly authorized to grant early adnrission to kirrdergartctr to any
chi ld " i f  they determine that such except ion is in the best interest  of  the c l r i ld."  Ti t lc  l4 Del .C.
$2702(b).  

' lhcre 
is sorne " tension" between this broad grant ot 'd iscret ion to publ ic sclrools and

t l r is  r rarrow regulat ion's mandate that "school  d istr icts and charter schools shal l  cornply wi th t l re
fol lowing requirernents" fb l lowed by very prescl ipt ive test ing standards.  l f  the Legis laturc grants
public schools the discretion to approve early adrnission to kindergarten based on "best irtterests".
qLrery whether the DOE, can l i rn i t  that  d iscret ion by categor ical l t ,banrt i r rg ear ly adrnission unless
a chi ld scores at  least  1.5 deviat ions above the Inearr  on a mental /cosni t ive abi l i ty  test .

Thank you fbr your considerat ion and please contact  SCPD i f  you l rave arry quest ions or
comrnents regarding our observat ions on thc proposed regulat ion.

Sincerely
/' 

- 
,4 ,;1 ,/ ,/ t' / z/,/-r.

'L r. - 14j/hJL- /&JKy'{)'z c--' t^"

Dan iese McM ul  I  in-Powel l .  Chairperson
State Counci l  lbr  Persons with [ ) isabi l i t ies

cc:  The l lonorable Matthew Denrr
' Ihc 

Flonorable Li l l ian Louery
Dr.  Ter i  Quinrr  Gray
Ms. Marlha'l-oorney
Ms. I 'aula Fontel lo.  Esq.
Ms. Terry Hickey. Esq.
Mr.  John l l indrrran. Esq.
Mr .  Char l ie  Miche ls
Mr.  Br ian Hartrnan. E,sq.
Developrnental  Disabi l i t ies Counci l
Governor 's Advisory Counci l  tbr  Exccpt i t r ta l  Ci t izens
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