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MEMORANDUM

DATE: October 28,2011

TO: Ms. Sharon L. Summers, DMMA
Planning &~Poli . ,evelopment Unit

Cl&~
Wendy, Stra s Ice-Chairperson
State Council for Persons with Disabilities

FROM:

RE: 15 DE Reg. 448 [DMMA Proposed Payment Error Rate Measurement Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health
and Social ServiceslDivision of Medicaid and Medical Assistance's (DMMAs) proposal to adopt
a federal option in the context of analysis of excess Medicaid and CHIP payments. The
regulation was published as 15 DE Reg. 448 in the October 1,2011 issue of the Register of
Regulations.

As background, under a Medicaid Eligibility Quality Control ("MEQC") program, states
generally review samples of Medicaid cases to assess excess payment error rates. CMS is
authorized to withhold payments to states based on the amount of improper payments which
exceed a 3% threshold. See attached 75 Fed Reg. 48816 (August 11,2010). A second,
overlapping payment error system is also operating pursuant to another federal law. The second
system is the "Payment Error Rate Measurement (PERM) Program. States have been critical of
the overlapping systems based on perceived duplication of effort. See discussion at 15 DE Reg.
449.

In 2010, CMS issued a 36-page regulation [75 Fed Reg. 48816 (August 11,2010)] offering states
some relief, i.e., states may opt to substitute PERM reviews for the MEQC reviews every 3 years
(conforming to the 3-year review cycle). Delaware DMMA is now proposing a Medicaid State
Plan Amendment electing this option consistent with the federal regulatory amendments reflected
in the attached 75 Fed Reg. 48847.

SCPD endorses the concept underlying the DMMA regulation since it should reduce
administrative costs. Council's only concern is that the proposed revision to the State Plan is



somewhat vague and does not explicitly mention acceptance of the option to substitute PERM
reviews for the MEQC reviews during Delaware's PERM review cycle. Perhaps CMS has
provided states with a somewhat vague template and DMMA is simply adopting that template.
SCPD respectfully requests clarification on this issue.

Thank you for your consideration and please contact SCPD if you have any questions or
comments regarding our observations or position on the proposed regulation.

cc: Ms. Rosanne Mahaney
Mr. Brian Hartman, Esq.
Governor's Advisory Council for Exceptional Citizens
Developmental Disabilities Council

15reg448 dmma-payment error 10-28-11

2



-~.~
" 0>0

48816 Federal Register/Vol. 75, No. 154/Wednesday, August 1.1, 2010/Rules and Regulations

B. The Improper Payments Info17Ilation 2.PaymentErrorRateMeasurement
Act of 2002 (PERM)Program
The-ImproperPaymentsInformation Section1102(a}of the Act authorizes

Actof2002(]pIA),(Pub.L. 107-300, the Secretaryto establish such rules and
enactedonNovember26,2002)requires regulationsasmay be necessaryfor the
theheadsofFederal agenciesto efficientadministration of the Medicaid
annuallyreviewprogramsthey oversee and CHIPprograms.TheMedicaid
to determineif they are susceptibleto statute at section 1902(a)(6)of the Act
significanterroneouspayments.Ifany and the CHIPstatute at section
programsarefound to be susceptibleto 2107(b)(1)of theAct require Statesto
significantimproperpayments,then the provideinformationthat the Secretary
agencymust estimatethe amountof findsnecessaryfor the administration,
improperpayments,report those evaluation,and verificationof the
estimatesto theCongress,and submita States' programs.Also, section
report on actionsthe agencyis takingto 1902(a)(27)of the Act (and§457.950of
reduceerroneousexpenditures.The the regulations)requires providersto
1PIAdireCtedthe Office.9..fManagement submitinformationregardingpayments
andBudget(OMBltopro\T,ideguidance and claimsas requested by the
on implementation.OMBdefines Secretary,State agency,orboth.Under
"significanterroneouspayments"as the authority of these provisions,we
annual erroneouspaymentSin the published a proposed rule in theAugust

SUMMMlY: Thisfinal rule implements programexceedingboth 2.5percentof 27,2004Federal Register (69FR52620)
provisionsfromthe Children'sHealth programpaymentsand $10million to complywith the requirementsof the
InsuranceProgramReauthorizationAct (OMBM-O&-23,Appendix Cto OMB 1PIAand the OMBguidance.The
of2009(CH:1PRAJ (Pub.L.111-3)wi.th CircularA-123,August 10, 2006).For proposedrule set forth provisionsfor all
regardto theMedi!l!lidBligiWity thoseprogramsfound to be susceptible Statesto annually estimate improper
Quality. Contwl (MEQC)andPayment to significanterroneouspayments, "paymentsin their Medicaidand CHIP
ErrorRate~ent (PERM) Federalagencies-mustprovidethe programsand to report the State-specific
programs.This final rule alsocodifies estiIilatedamountof improperpayments errorrates forpurposes ofour
severalprocedural aspectsofthe and report onwhat actions the agency computingthe national improper
processfor estimatingimproper is takingtoreduce them, including paymentestimate8'forthese programs.
"paymentsin Medicaidandthe settingtargetsforfuture erroneous In the October5, 2005Federal
Childxen'sHealthInsuranceProgram paymentlevelsand a timelinebywhich Register(70FR58260),we publishedan
(CHIP). "the ::t:willbe reached. interimfinal rule with commentperiod

. DATES: Effective Date: Theseregulat10ns The dieaidprogramand the (lFC).The IFCresponded to public
are effectiveon September10,2010. Children'sHealthInsuranceProgram commentson the proposed rule, and
FOR FURTHER INFORMATION CONTACT: (CHIP)wereidentified as programsat informedthe public of our national
ElizabethLindner, (410)786-7481. rlskfor significanterroneouspayments. contractingstrategyand of our plan to
JessicaWoodard,(410)786-9249. TheDepartmentofHealth andHuman measureimproper payments in a subset

Services(DHHS)reports the estimated ofStates.Our State selectionprocess
SUPPLEMENTARY INFORMATION: errorrates forthe MedicaidandCH1P ensuresthat a State is measuredonce,
LBackground programsin its !JllIlualAgencyFinancial and only once, every3 yearsfor each
A. Medicaid 1711,,;1.:1:.., Qualihr Control . Report(AFR) to Congress. program.

~u£'.T '.1 ~,1 Hi' In response to the public comments
Program C.R"6•••atozy story fromthe October5,2005 IFC,we
TheMedicaidEligibilityQuality 1.MedicaidEli810ilityQualityControl published a second IFCin the August

ControllMEQC}-:program"issetforth in Program -28;2006FedefaTRegiSter"{71FR-
section1903(u)of the SocialSecurity Sections431.800through431.865set 51050).The lFCreiterated 9ur national
Act (theAct) and requiresStatesto forth the regulatoryrequirementsfor contractingstrategyto estimate
rep~rtto"the.Secretarythe ratio of Statesto conductthe annualMEQC improperpayments in bothMedicaid
States'erroneousexcesspaymentsfor measurement.Currently,theMEQC and CHIPfee-for-service(FFS)and
medicalassistanceto totalexpenditures programconsistsof the following: managedcare, and set forth and invited
formedicalassistance.Section1903(u) • 'MEQCtraditional-Operating further commentson Staterequirements
oftheAct also sets a 3-percentthreshold MEQCunder §431.800through for estimatingimproper paymentsd11.e
for improperpaymentsin enyfiscalyear §431.865and selectinga random to errorsin Medicaidand CHIP
and the Secretarymaywithhold sampleofallMedicaidapplicantsand eligibilitydeterminations.Wealso
paymentsto Statesbasedonthe amount enrolleesand reviewingthem under announced that a State'sMedicaidand
ofimproper paymentsthat exceedthe guidancein the StateMedicaidManual. CHIPprogramswould be reviewedin
threshold.The traditionalMEQC •MEQCpilots-Operating MEQC the sameyear.
programis based on Statereviewsof Undera specialstudy or a target In theAugust 31,2007Federal

"=~~at~a;:U!:ien:~:W~:;Ie or~l=:d:::!e~~~=:a~!o~e----~1I~e(~:/:e5~::: ;~!~!;cli
casesselectedfromthe State'seligibility programadministration. implementsthe IPIArequirements.The
filesand excludes separateCHIP • MEQCwaivers-Operating MEQC August 31,2007final rule respondedto
programs.These reviewsare conducted as a part ofa eMS approved section the public commentson theAugust28,
to determinewhether the sampled cases 1115waiverand reviewingbeneficiaries 2006IFCand finalized State
meetapplicableMedicaideligibility included in the research and requirementsfor submittingclaimsto
requirements. demonstrationproject. the Felieralcontactorsthat conductFFS

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services"

42 CFRParts 431, 447, and 457

[CMS--615o-F]

RIN 0938-AP69

Medicaid Program and Children's
Health Insurance Program (CHIP);
Revisions to the Medicaid Eligibility
Quality Control and Payment Error
RateMeasurement Programs

AGENCY: CentersforMedicare&
MedicaidServices(CMS),HHS.
ACTION: Final rule.
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recordkeeping requirements, Rural
areas.
42 CFR Part 457

Administrative practice and
procedure, Grant programs-health.
Health insurance, Reporting and
recordk,eeping requirements.
• For the reasons set forth in the
preamble, the Centers for Medicare lie
Medicaid Services amends 42 CFR
chapter IV as set forth below:

PART 431-sTATE ORGANIZATION
AND GENERAL ADMINISTRATION
• 1. The authority for part 431
continues to read as follows:
Authority: Sec. 1102 of the Social Security

Ad, (42 U.s.C. 1302).

SUbpart P-Quarrty Control

.• 2. In § 431.636, amend theheadiDg by
removing the reference to "State
Children's Health Insurance Program"
an by iuserting "Children's Health
Insurance Program" in its place.
• 3. Section 431.806 is amended by-
• A. Redesignating paragraph (b) as
paragraph (c).
• B.Addingnewparagraph (b).
The addition reads as follows:

§431.806 State plan requirements.
* * * * *
(b) US!Jof PERM data.A State plan

must provide for operating a Meclicaid
eligibilityJ:~ control program that
is in acco e with §431.978 through
.§431.988 of this part to meet the
requiremants of §431.810 through
§431.822 of this subpart when a state
is in their PERM year.
* • • * *
• 4. Section 431.812 is amended by--
• A.In ~h (a)(2)(i). removing the
"~ 8nd adding e."."In its place aiid in
paragraph(a)(2)(ii), removing the "; and"
and adding a "." in its place.
• B. Adding new paragraphs (a)(2)(iv)
and (t). .
The additions read as follows:

§431.812 Review procedures.
(a) * * *
(2) * ., *
(iv) Individuals whose eligibility was

determined under a State's option under
section 1902(e)(13) of the Act.
* * *
(t) Substitution ofPERM data.

t1JAStale ill ifsPaymerifEri'OiRate ..
Measurement (PERM) year may elect to
substitute the random sample of
selected cases, eligibility review
findings, and payment review findings
obtained through PERM reviews
conducted in accordance with § 431.978

through §431.988 of this part for data
required in this section, if the only
exclusions are those set forth in .
§ 431.978(d)(1) of thislart.
(2) PERM cases cite as undetermined

may be dropped when calculating
MRQC error rates if reasons for drops
are acceptable reasons listed in the State
Medicaid Manual .
.5. Section 431.814 is amended by
revising paragraph (c)(4) to read as
follows:

§431.814 Sampling plan and procedures... .. *.."(c)" ••••
(4) States must exclude from the

MEQC universe all of the following:
(i) SSI beneficiaries whose eJ.igiliility

determinations were made exclusively
by the Social Security Administration
under an agreement under section 1634
of the Act.

(ii) Individuals in foster care or
receiving adoption assistance whose
eligibility is determined under Title IV-
EoftheAct.

(iii) Individuals receiving Medicaid
under programs that are 100 percent
Federally-funded.

(iv) Individuals whose eligibility was
determined under a State's option for
Express Lane Eligibility under section
1902(e)(13) of the Act

* * ..
Subpart o-Requirements for
Estimating Improper Payments .In
Medicaid and CHIP

§431.950 [Amended)

(3) Section 1902(a)(27)(B) of the Act
requires States to require providers to
agree to furnish the State Medicaid
agencies and the Secretary with
information regarding payments
claimed by Medicaid providers for
fw:nisbing Medicaid services.

(4) Section 601 of the Children's
Health Insurance Program
Reauthorization Act of 2009 (CBIPRA)
{Pub.L.lll-3)whichrequiresthatthe
new PERM regulations include the
following: Clearly defined criteria for
errors for both States and providers;
Clearly defined processes for appealing
error determinations; clearly defined
responsihllities and deadlines for States
in implementing any corrective action
plans; requirements for State
verification of an applicant's self-
declaration or self-certification of
eligibility for. and correct amount of,
medical assistance under Medicaid or
child health assistance under CHIP: and
State-specific sample sizes for
application of the PERM requirements.
* * ** "
• 8. Section 431.958 is amended by-
• A. Revising the definitions of the
tenns "Active fraud investigation:
"Agency," and "Case."
.• B.Adding definitions of the terms
"Annual sample size," "Children's
Health Insurance Program (CHIPr,
"Provider error," and "State error" in
alphabetical order.
• C. Removing the definition of "State
Chlldren's Health Insurance Program .
(SCHlP)" •
The additions and revisions read as

follows:• 6. Am-.end§431.950 byrevisingthe
reference to "Stats Children's Health
Insurance Program" to read "Gbildren's §431.958 .Definitions and use of terms.
Health Insurance Program." * * •. * *
• 7. Section § 431.954 is llIQ.ended ~ Active fraud investigation means a
re.J1isingparagr.aph.(alt.o.1'.Qad.as fo ows: beneficiary or·a provider·has been
§>131.954 BasIs and scope. referred to the State Medicaid Fraud

Control Unit or similar Federal or State
(a) Basis. The statutory bases for this investi~tive entity including a Federal

subpart lire as follows: oversight agency and the unit is
(1) Sections 1102, 1902(a)(6), and currently actively pursumg' an

2107(b)(1) of the Act, which contain the
Secretary's general rulemaking authority investigation to determine whether the
and obligate States to provide beneficiary or the provider committed

health care fraud. This definition
information, as the Secretary may applies to both the claims and eligibility
require, to monitor program review for PERM.
performance.

(2) The Improper Payments Agenoymeans, for .purposes of the
Information Act of 2002 (Pub. L. 107- PERM eligibility reviews under this
300) which requires Federal agencies to part. the entity that performs the
revi~w and identify annualljT.th~e Medicaid and CHIP eligibility reviews
programs and activities that may be - ·~-UDQerPERM and excludeS the Stale .
susceptible to significant erroneous Medicaid or CHIP agency as defined in
payments, estimate the amount of the regulation.
improper payments, report such * * * * •.
estimates to the Congress, and submit a Annual sample siZ6 means the
report on actions the agency is taking to number of fee-for-service claims.
reduce erroneous payments. mimaged care payments, or eligibility


