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MEMORANDUM

DATE: October 28, 2011

TO: Ms. Sharon L. Summers, DSS
Policy, Program & Devel~p Unit

, i
fin

Daniese McMullin-Powe ,. trperson
State Council for Persons with Disabilities

FROM:

RE: 15 DE Reg. 451 [DSS Proposed Food Supplement Non-Household Member IncomelResource
Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health and Social
ServiceslDivision of Social Services' (DSS) proposal to amend its Food Supplement Program standard
covering the treatment of income and resources of ineligible household members. The proposed regulation
was published as 15 DE Reg. 451 in the October 1,2011 issue ofthe Register of Regulations. SCPD has
the following observations.

First, the Governor signed the attached S.B. 12 on June 22,2011. The bill removes the bar on Food
Supplement Program eligibility of convicted drug felons. The DSS regulation implements the legislation
by removing an ineligibility reference in §9076.1 based on a drug related felony conviction. However, the
title to §9076.1 still contains a reference to "Felony Drug Conviction" which should be deleted.

Second, the attached 16 DE Admin Code 2027 still contains a bar on Food Supplement Program eligibility
for convicted drug felons. DSS should consider proposing an amendment to this regulation to conform to
S.B. 12.

Third, revised §9076.1 otherwise conforms to the attached corresponding federal regulation, 7 C.F.R.
§273.11(c)(1).

Thank you for your consideration and please contact SCPD if you have any questions or comments regarding
our observations and recommendations on the proposed regulation.

cc: Ms. Elaine Archangelo
Mr. Brian Hartman, Esq.
Governor's Advisory Council for Exceptional Citizens
Developmental Disabilities Council
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SPONSOR;· Sen. Herny & Rep. Schooley
Sens. Venables & Sorenson; Reps. Bolden. Jaques,
Keeley, Kowalko, Scott, Viola &Barbieri

DELAWARE STATE SENATE
146th GENERAL ASSEMBLY

SENATE BILL NO. 12

AN ACT TO AMEND 1TILE 31 OF 'l1Ie DELAWARE CODE RELATING TO TIm FOOD STAMP PROGRAM.

BE IT ENACTED BY TIIE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

1 Section 1. Amend §605, Title 31 of the Delaware Code, by deleting §60S in its entirety and by replacing in lieu

2 thereofwith the following.

3 "§60S. Eligibility for Food Stamp Program.

4 Pursuant to the option granted the State by21U.S.C. §862a(d)(1), an individual convicted under federal or state

S law of a felony involving possession, distribution or use of a controlled substance shall be exempt from the prohibition

6 contained in 21 U.S.C. §862a(a) against eligt"bilityfor food stamp program benefits for such convictions."

SYNOPSIS
This Bill removes the prohl"bition againsi persons convicted of any drug felony from receiving federal food benefit

assistance.
Author: Senator Henry

Pa:ge 1 ofl
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This ·provision does not apply to individuals convicted of such offenses which
occurred prior to August 22, 1996, the date of enactment of The Personal
Responsibility and Work Opportunity Reconciliation Act of 1996.

Detennine income, resources, and deductions according to DSSM 4003.2 if the
.individual is a parent payee. Exclude the income and resources of the individual if theI person is a non-parent payee.

. For Food Stamps:

Individuals convicted under Federal or .state law of any offense which is classified as
a felony that has the element of distribution of controlled SUbstances shall not be

I el!g;ble for benefits under the food stamp program.

I' Individuals convicted under Federal or State law of any offense which is classified as
• a felony that has the element of possession or use of controlled substances shall not
I be eJigible for benefits under the food stamp program unless they meet the following
i conditions:
I 1. Is currently participating in a SUbstance abuse treatment program approved by
! DHSS; or
j
I 2. Is currently enrolled in a substance abuse treatment program approved by DHSS
I subject to a waiting list to receive available treatment, and the individual remains
j enrolled in the treatment program and enters the treatment program at the first
I available opportunity; or
l

!
i
f
iI 4. Is determined by a treatment provider licensee by DHSS not to ooed substancei abuse treatment according to DHSS' gUidelines; and

I
I

3. Has satisfactorily completed a substance abuse program approved by DHSS; or

5. Is complying with, or has already complied with all obligations imposed by the

http://regu1ations.delawarejgov/AdminCode/-title16/~OOO/5100/1000/2000%... 10/312011
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I Court. including any sUbstance abuse treatment obligations.

Ii Individuals who regain eligibility for food stamps due to meeting the above conditions
will be required to submit to quarterly random drug testing at the individual's own cost.

I

/
1 Individuals who return a clean drug test result free of controlled substances will
I continue to be eligible to get food stamps. if otherwise eligible.

I Individuals who return an unclean drug test result, which shows the use of controlled

I substances. will be disqualified -from receiving food stamps for one year. The period of
ineligibility will remain in effect until the end of the one year. The individual must return
a clean drug test result free of controlled substances before getting benefits again.I Individuals who fail to return a drug test result will be ineligible to receive food
I stamps until a clean drug test result is provided. .

I Such ineligible individuals will not be considered part of the household except thatI the income and resources of such individuals shall be considered to be income and
I resources of the household.

i Detennine the income, resources and deductions of these disqualified individualsI according to 9076.1.

I This provision does not apply to individuals convicted of such offenses that occurred
I prior to August 22. 1996, the date of enactment of The Personal Responsibility and

IWork Opp<?rtunity Reconciliation Act of 1996.

7 DE Reg. 647 (11101/03)

I last Updated: March 102011 09:41:15.

site map J about this site I contact us I translate J delaware.gov

httpi/lregulations.-delawar-e.g<>v/A-dminC-odeltitle1615000/51 0012000/2000%... 10/3/2011
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monthly inoome eligibility standards
for the household's size.
(3) Oapital gains. The prooeeds from

the sale of oa.pitaJgoods or equipment
must be oaJ011latedin the same manner
as s. caplta.l gain for FederaJ inoome
tax purposes. Even if only 50 percent of
the proceeds from the sale of caplta.l
goods or equipment is taxed for Federal
moome tax purposes, the state agenoy
must count the full amount of the oa.p-
ita! gain as income for food stam,p pur-
}lOSeS. For households whose self-em:
ployment income is oaloula.ted on an
antlo1pa.ted (ra.ther than averaged)
basis in a.ooordanoe with. pa.ra.gra.ph
(0.)(1) of this seotlon, the state agenoy
must count the amount of caplta.l ga,lns
the household anticipates receiVing
dur.ing the months over Whioh the in-
oome is being averaged.
(b) AlZotIHtble costs of prod,ucing self-em-

ploymen,t income. (1) Allowable costs of
producing self-smplQyment inoome in-
clude, but are not lImtted to, the iden-
tifia.b1e costs of labor; stock; raw ma.te-
riaJ: seed and fertilizer; payments on
the prinoipal of the purchase prioe of
inoome-producing reaJ esta.te and cap-
ltaJ assets, equf,pment, maoh1nery, and
other dura.biegoods; interest pa.id to
purohase income-producing property;
inSnranoe premiums; and taxes paid on
inoome-prodttoing property.
(2) In determining net self-employ-

ment income, the folloWing items are
not allowable costs of doing buslnese:

(1) Net losses from previous periods;
.(li) ·.Fedel'8J.,.State, il.nd··-looaJ·-income

taxes, money set aside for retirement
purposes, and other work-related per-
sonaJ expenses (such as transportation
to and from work), as these expenses
are accounted for by the 20 peroent
earned inoome deduotion specified in
§2'13.9( d)(2);
(Ui) Depr801ation; and
(Iv) Any amouut that exceeds the

payment a household receives from a
boarder for lodging and meaJs.

(3) When oaJoula.tl.ng the costs of pr0-
ducing self-employment income, State
agenoies may elect to use actual oosts
for allowable expenses in aooordanoe
with paragraphs (b)(l) and (b)(2) of this
lIention-or-·detenn1ne s-elf-emp1oyJnent"
expenses as follows:
(1)For inoome from day oare, use the

ourrent reimbursement amounts used

§273. 11

in the Ohlld and Adult Os.re Food Pr0-
gram or a standard amount based on
estimated per-meaJ oosts.
(ll) For income from boarders, other

than those in oommerois.l boarding
houses or .from foster care boarders,
use:
(A) Thema.'1timqm food stamp allot-

ment for a.household size that is equal
to the number of boarders; or
(B) A flat amount or fixed percentage

of the gross income, proVided that the
method used to determine the fla.t
amount or fixed percentage is objective
and justifia.ble and :Is stated in the
State's food stamp manuaJ.
(iii) For income from foster care

boarders, refer to §2'l3.1(c)(6).
(tv) Use the standard amount the

State uses for Its T.ANFprogram.
(v) Use a.n amount a.pproved by FNS.

State agencies ma.y submit a proposal.
to FNS for approvaJ to use a sI.mp].1fied
self-employment expense oaJoula.tion
method that does not result in in-
orea.sed Program costs. Different meth~
ods ma.y be :proposed for different types
of self-employment. The proposal must
inolude a desorfpt1on of the proposed
method, the number and type of house-
holds and percent of the caseload af-
feoted, and documentation indicating
that the proposed procedure Will not
increase Program costs.
(c) 'J'reat:ment of income cmd, resources

of certain nonhouBehold members. During
the .Period of time tha.t a. household
memb8l'.ca.nn.ot.pa.r,.t1cipate.for the rea-
sons addreesed in this section, the eli-
gibility and benefit level of any re-
ma.inlng household members shaJl be
determined. in aooordanoe with the pr0-
cedures outlined in this section.
(1) IntentionaJ Program violation, fel-

ony tlrUg conviction, or /leetng felon d,i8-
qualifications, and 'WOrkfareor work re-
quirement sanctions. The e1lg1bll1ty and
benefit level of any remaining house-
hold members of a household oon-
ta.in.lng individuals determined inel1-
glbIe because or a disqua.11f1oa.tionfor
an intentional Program Violation, a
felony drug oonvIotion, their Beeing
felon status, nonoompliance with a
-workr6qu1rem:en"t--or-n'l3;"1;ozr1mllOs1~..
tion of a sanotion while they were par-
ticIpating in a household dlsquaJ.ified
because of fallure to oomply with
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workfa.re requirements Bhs.llbe deter- such ineligible members which is at;..
mined as follows: tributed to their households. That por-

(1j' Income, resources, and deductible e:r- tion of the households' allowable child
penses. The income and resources of the support payment, shelter and depend-
ineligible household member(s) shall ent oa.reexpenses which are either paid
continue to count in their entirety, by or billed to the ineligible members
and the entire household's allowa.ble shall be divided eveIily among the
earned income, Bt!mdard,medical, de- households' members including the in-
pendent care, child GlllIPort,and excess e~le members. All but the ineligible
shelter deductions shall continue to members' share is counted as a deduot;..
apply to the remaining household ible child support payment, shelter or'
members. dependent oa.reexpense for the rema.1n-
(if)Eligibility and benefit level. The in- ing h01Ul~oldmembers.

eligible member Bhs.llnot be included (iv) Eligibility and benefit level. Such
when determining the household's size inel,ig1blemembers shall not be In-
for the purposes of: cluded Whendetermining their house-
(A) Ass1gnjng a benefit level to the holds' sizes for the purposes of:

household; (A) Assigning a benefit level to the
(B) Ccm:l.Pa.ring the household's household;

monthly income with the income eligi- (B) Comparing the household's
biUty standards; or monthly inoome with the income eligi-
(0) Comparing the household's re- bility.sta.nda.rds;or

sources with the resource eUgibility (0) Comparing' the household's' re-
limits. The State agency shall ensure sources with the resource eligibility
that no household's coupon allotment limits. .
is inoreased as a.result of the exclUSion (8) Ineligible alien. The State agency
of one or more householdmembers. must determine the eligibD1tyand ben-
(2) SSN di8tzuaU/iCations, comparable efit level of any remaining household

disqumifwations, child support disquali- members of a household conta.ining an
fications, and ineligible ..4BAWDs. The ineligible alien as follows:
eligibility and benefit level of any re- (1)The State agency must count all
maining household members of a or, at the discretion of the State agen-
household containing individuals de- cy, all bu,t a pro rata share, -of the in-
termined to be ineI1g1blefor refusal to eligible alien's income and deductible
obtain or provide an SSN, for meeting expenses and all of the ineligible
the time limit for able-bodied adults alien's resources in aooordance with
withoU.t dependents or for being dis- ~phs (e)(l) or (0)(2) of this sec-
qualified under paragraphs (k), (0), (P), tion. In exercising its discretion under
or {q)··of.-this·section·Bhs.ll -be deter- ·this··pa.r-agraph-(o)(8)(!).-the-State-agen-
mined as follows: oy may count all of the alien's income

(1) Resources. The rescurces of such for purposes of applying the gross in-
ineligible meinbers shall continue to come test for eligibility purposes while
count in their entirety to the remain- onlYoounting all but a pro rata share
ing household members. to a.pplythe net income test and deter-
(ii)Income. A pro ra.ta share of the in- mine level of benefits. This pa.ra.gra.ph

come of such ineligible members sball (0)(8)(1)does not a.pplyto an alien:
be counted as income to the remaining. (A)Whois lawfo.lly admitted for par-
members. This pro rata share Is cal- m~ent residence under the INA;
oulated by first subtracting the allow- (B) Whois granted' asylum under sec-
a.ble exclusions from the ·ineligible tion 208ofthe INA;
member's income and dividing the in- (O) Who is admitted as a refugee
come evenly among the hous~old under section 207of the INA;
members, . inoluding the inel1g1ble CD) Who is paroled in accordance
members. All but the ineligible mem- with seotion 2l2(d)(6)of the INA;
bers' share is oounted as income for the (E)Whosedeportation or removal has
rema'ning housel1oldmemoers.~-·-·· "oeejfwltlilieId"m--aoeOi'dlillceWit1fseo~
(iii) Deductible expenses. The 20 per- tion 248of the INA;

oent earned inoome deduotion shall (F) Whois aged, blind, or disabled in
apply to the prorated ineome earned by accordance with section 1614(80)(1)of
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the Sooial Seourity Aot and is admit-
ted for temporary or permanent resi-
denoe under seotion 245A(b)(1)of the
INA; or
(G) Who is a specla.l agricultural

worker admitted for temporary resi-
dence under seotion 21O(a)of the INA.
(H) For an ineligible allen within a

categOry described in paragra.phs
(0)(3)(i)(A) through (oXSXiXG)of this
section. State agenoies may either:
(A) Count all of the ineligible allen's

resources and all but a pro rata share
of the ineUgible alien's income and de-
duotible expenses; or
(B) Count all of the ineligible allen's

resources, oount none of the in6Ug1ble
alien's income and deduQt1bleexpenses,
count any money payment (including
]la.l'lD.ents in currency, by check, or
electronio transfer) made by the ineli-
gible alien to at least one el1g1ble
household member, not deduct as a
household expense any otherwise de-
ductible expenses paid by the ineligible
alien, but cap the resulting benefit
amount for the eligible members at the
allotment amount the household would
receive if the household member within
the one of the categories described in
paragraphs (o)(3)(iXA) through
(o)(3)(l)(G)of this section were still an
eligible alien. The State agenoy must
elect one State-wide option for deter-
mining the eligibility and benefit level
of households with members who are
aliens within the categories described
paragraphs (o)(S)(iXA) through
.-(<l-)(S){i){.Q)·of-th1s·sectien.

(ill) For an alien who is ineligible
under §278.4{a.)because the allen's
household indicates inability or unwill-
ingness to provide dooumentation of
the allen's immigration status, the
Sta.te a.genoymust count all or, a.t the
discretion of the State agency, all but
a pro ra.ta share of the ineligible alien's
income and deduotible expenses and all
of the ineligible alien's resources in a.c-
oordanoe With pa.ragra.phs (c)(1) or
(0)(2) of this section. In exeroising its
discretion under this paragra.ph
(o)(8)(ill), the State agenoy may oount
all of the allen's income for purposes of
applying the gross income test for el1-

- ~g1~purposes~WIiIIeomyoou:ntfug-
all but a pro rata. to a.pply the net in-
come test and determine level of bene-
fits.

§273. 11

(iv) The State agency must compute
the income of the ineligible aliens
using the inoome definition in §27S.9(b)
and the income eXclusions in §278.9(0).
(v) For purposes of this paragra.ph

(oX3), the State agency must not in-
clude the resources and income of the
sponsor and the sponsor's spouse in de-
ter:mining the resources and income of
an ineligibls sponsored allen.
(4) Reduction or termination of benefits

-within the CertifICation period. Whenever
an individus.l is determined ineligible
within the household's certification pe-
riod, the State agency shall determine
the eUgibility or ineligibility of the re-
ma.ining household members based, as
muoh as possible, on information in the
oasetile.
(i) E:r:cZ1l4et1. for intentitmal Program

1Iiolaticm ~on. Ifa house-
hold's benefits- are reduced or termi-
nated within the oertification period
because one of Its members was ex-
cluded because of disqua.l1f1ca.t1onfor
intentional Program viola.tion, the
State.agenOY shall notify the rema.1n-
ing members of their eligibility and
benefit level a.t the same time the ex-
cluded member is notified of his or her
disqualification. The household is not
entitled to a notice of adverse action
but ma.y request a. fair hearing to oon- _
test the reduction or termination of
benefits, unless the household has al-
ready had a fair hea;cing on the amount
of the claim as s. result of consolida.-
.1i!on.9f~ ~~y!!~tql.Ufi~
tion hearing with the fair hearing.

(11).Di8quq.lified. or determined ineligible
for reasons other than intentional Pro-
gram violation. If s. household's benefits
are reduced or tel'Jllin&ted within the
certification period for reasons other
tha.n an Intentional PrOgram Violation
disqna.lification. the Sta.te agency shall
issue a notice of adverse action in a.c-
corciance _with §278.1S(a.)(2)whioh in-
forms the household of the ineligi-
bility, the rea.son for the ineligibility,
the eligibUlty and benellt level of the
rema.in1ngmembers, and the action the
household must take to end the inellgl-
bUlty.

{d}TTeatmenf ~jjrincome~aM-tesource.v
of other nonhousehold members. (1) For
all other nonhousehold members de-
fined in §278.1(bXl) a.nd (b)(2) who are
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