STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
410 FEDERAL STREET, SUITE 1 Voice: (302) 739-3620
DOVER, DE 19901 TTY/TDD: (302) 739-3699
Fax: (302) 739-6704

MEMORANDUM

DATE: October 28, 2011

TO: Ms. Sharon L. Summers, DSS
Policy, Program & Develop Unit

FROM: Daniese McMullin-Powell; irperson
State Council for Persons with Disabilities

RE: 15 DE Reg. 451 [DSS Proposed Food Supplement Non-Household Member Income/Resource
Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health and Social
Services/Division of Social Services’ (DSS) proposal to amend its Food Supplement Program standard
covering the treatment of income and resources of ineligible household members. The proposed regulation
was published as 15 DE Reg. 451 in the October 1, 2011 issue of the Register of Regulations. SCPD has
the following observations.

First, the Governor signed the attached S.B. 12 on June 22, 2011. The bill removes the bar on Food
Supplement Program eligibility of convicted drug felons. The DSS regulation implements the legislation
by removing an ineligibility reference in §9076.1 based on a drug related felony conviction. However, the
title to §9076.1 still contains a reference to “Felony Drug Conviction” which should be deleted.

Second, the attached 16 DE Admin Code 2027 still contains a bar on Food Supplement Program eligibility

for convicted drug felons. DSS should consider proposing an amendment to this regulation to conform to
S.B. 12.

Third, revised §9076.1 otherwise conforms to the attached corresponding federal regulation, 7 C.F.R.
§273.11(c)(1).

Thank you for your consideration and please contact SCPD if you have any questions or comments regarding
our observations and recommendations on the proposed regulation.

cc: Ms. Elaine Archangelo
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
15reg451 dss-food supp 10-28-11



SPONSOR: Sen. Henry & Rep. Schooley
Sens. Venables & Sorenson; Reps. Bolden, Jaques,

Keeley, Kowalko, Scott, Viola & Barbieri

DELAWARE STATE SENATE
146th GENERAL ASSEMBLY

SENATE BILL NO. 12

AN ACT TO AMEND TITLE 31 OF THE DELAWARE CODE RELATING TO THE FOOD STAMP PROGRAM.

BEIT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF DELAWARE:

Section 1. Amend §605, Title 31 of the Delaware Code, by deleting §605 in its entirety and by replacing in lieu

thereof with the following.
“§605. Eligibility for Food Stamp Program.
Pursuant to the option granted the State by 21 U.S.C. §862a(d)(1), an individual convicted under federal or state

law of a felony involving possession, distribution or use of a confrolled substance shall be exempt from the prohibition

contained in 21 U.S.C. §862a(g) against eligibility for food stamp program benefits for such convictions.”

SYNOPSIS
This Bill removes the prohibition against persons convicted of any drug felony from receiving federal food benefit
assistance.
Author: Senator Henry
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Citizen Participation |-

2000 Case Processing Procedures »
2027 Disqualification of Individuals Convicted of Drug Related Offenses

.For Cash Assistanoe:

Individuals convicted under Federal or State law of any offense which is classified as
a felony that has-the element of possession, use or distribution of controlled

substances shall not be eligible for cash assistance.

This -provision does not apply fo individuals convicted of such offenses which
occurred prior to August 22, 1996, the date of enactment of The Personal

Responsibility and Work Opportunity Reconciliation Act of 1996.

Determine income, resources, and deductions according to DSSM 4003.2 if the

Individual is a parent payee. Exclude the income and resources of the individual if the

person is a non-parent payee.

For Food Stamps:

Individuals convicted under Fedseral or State law of any offense which is classified as
a felony that has the element of distribution of controlled substances shall not be
eligible for benefits under the food stamp program., v ‘

Individuals convicted under Federal or State law of any offense which is classified as
a felony that has the element of possession or use of controlled substances shall not
be eligible for benefits under the food stamp program uniess they meet the following
conditions:

1. Is currently participating in a substance abuse treatment program approved by
DHSS; or ’

2. Is currently enrolled in a substance abuse treatment program approved by DHSS
subject to a walting list fo receive available treatment, and the individual remains
enrolled in the treatment program and enters the treatment program at the first

avallable opportunity; or
3. Has satisfactorily completed a substance abuse program approved by DHSS; or

4. Is determined by a treatment provider licensee by DHSS not to need substance
abuse treatment according to DHSS’ guidelines; and

5. Is complying with, or has already complied with all obligations imposed by the

http://regulations.delaware.gov/AdminCode/title1 6/5000/5100/2000/2000%... 10/3/2011
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Court, including any substance abuse treatment obligations.

Individuals who regain eligibility for food stamps due to meeting the above conditions
will be required to submit to quarterly random drug testing at the individual's own cost.

Individuals who return a clean drug test result free of controlled substances will
continue to be eligible to get food stamps, if otherwise eligible.

Individuals who return an unciean drug test result, which shows the use of controlied
substances, will be disqualified from receiving food stamps for one year. The period of
ineligibility will remain in effect until the end of the one year. The individual must return
a clean drug test result free of controlled substances before getting benefits again.

Individuals who fail fo return a drug test result will be ineligible to receive food
stamps until a clean drug test result is provided. '

Such ineligible individuals will not be considered part of the household except that
the income and resources of such individuals shall be considered to be income and

resources of the household.

Determine the income, resources and deductions of these disqualified individuals
according to 9076.1. ’

This provision does-not apply to individuals convicted of such offenses that occurred
prior to August 22, 1996, the date of enactment of The Personal Responsibility and
Work Opportunity Reconciliation Act of 1996.

7 DE Reg. 647 (11/01/03)

Last Updated:; March 102011 09:41:15.

sitemap | aboutthissite | contactus | transiate | delaware.gov

http:/fregulations.delaware.gov/AdminCode/title16/5000/5100/2000/2000%...- 10/3/2011



Food and Nutidfion Service, USDA

monthly incomse eligibility standards
for the household’s size.

(8) Capital gains. The prooeeds from
the sale of capital goods or equipment;
must be caloulated in the same manner
a8 a capital gain for Federal income
tax purposes. Bven if only 50 percent of
the proceeds from the sale of capital
goods or egnipment is taxeqd for Federal
income tax purposes, the State agency
must count the full amount of the cap-
ital gain as income for food stamp pur-
poses. For households whose self-em-
ployment income is caloulated on an
anticipated (rather than averaged)
basis in accordanoe with. paragraph
(a)(1) of this section, the State agency
must count the amount of capital gains
the household anticipates receiving
during the months over which the in-
come 18 being averaged.

(b) Allowable costs of producing self-em-
ployment income. (1) Allowable costs of
producing self-employment income in-
clude, but are not limited to, the iden-
tifiable costs of labor; stock; raw mate-
rial; seed and fertilizer; payments on
the prinoipal of the purchase price of
income-producing real estate and oap-
ital assets, equipment, machinery, and
other durable goods; interest paid to
purchase income-producing property;
insurance premiums; and taxes paid on
income-produneing property.

(2) In determining net self-employ-
ment income, the following items are
not allowable costs of doing business:

(1) Net 1osses from previous periods:

-(ii) -Federal, -State, and-local-income
taxes, money set aside for retirement
purposes, and other work-related per-
sonal expenses (such as transportation
to and from work), as these expenses
are accounted for by the 20 percent
earned income deduotion specified in
§213.9()(;

(i11) Depreciation; and

(iv) Any amonunt that exoeeds the
payment a household receives from a
boarder for lodging and meals.

(8) When caloulating the costs of pro-
ducing self-employment income, State
agenoies may elect: to nse actual costs
for allowable expenses in aocordanoce
with paragraphs (b)(1) and (b)(2) of this

- geotion or-determine self-employment

expenses as follows:
(1) For income from day care, use the
current reimbursement amounts used

§273.11

in the Child and Adult Oare Food Pro-
gram or a standard amount based on
estimated per-meal costs,

(il) For income from boarders, other
than those in ocommercial boarding
houses or from foster care boarders,
use:

(A) The maximum food stamp allot-
ment for a household size that is equal
to the number of boarders; or

(B) A flat amount or fixed percentage
of the gross income, provided that the
method used to determine the flat
amount or fixed peroentage is objective
and justifiable and ie stated in the
State’s food stamp manual.

(iii) For income from foster care
boarders, refer to §273.1(cX6).

(dv) Use the standard amount the
State uses for its TANF program.

(v) Use an amount approved by FNS.
State agencies may submit a proposal-
to FNS for approval to use a simplified
self-employment expense ocalculation
method that does not result in in-
creased Program ocosts. Different meth-
ods may be proposed for different types
of self~employment. The proposal must
include a desoription of the proposed
method, the number and type of house-~
holds and percent of the caseload af-
fected, and documentation indicating .
that the proposed procedure will not
increase Program costs.

(c) Treatment of income and resources
of certain nonhousehold members. During
the period of #ime that a household
member-cannot participate. for the rea-
sons addressed in this seotion, the eli-
gibility and benefit level of any re-
maining household members shall be
determined in accordance with the pro-
cedures ontlined in this section.

(1) Intentional Program violation, fel-
ony drug conviction, or fleeing felon dis-
qualifications, and workfare or work re-
quirement sanclions. The eligibility and
benefit level of sny remaining house-
hold members of & household oon-
taining individuals determined ineli-
gible because of a disqualification for
an intentional Program violation, a
felony drug oonviction, their fleeing
felon status, noncompliance with a

~work reguirenyent of §278.7, or itmyposi- -

tion of a sanction while they were par-
ticipating in a household disqualified
beoause of failure to ocomply with
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.§223.1

workfare requirements shall be deter-
mined as follows:

(1) Income, resources, and deductible ex-
penses. The income and resources of the
ineligible household member(s) shall
continue to count in their entirety,
and the entire houschold’s allowable
earned income, standard, medical, de-
pendent care, child support, and excess
shelter deductions shall continue to
apply to the remaining household
members.

(il) Eligibility and benefit level. The in-
eligible member shall not be included
when determining the household’s size

for the purposes of:

(A) Assigning & benefit level to the
household;

(B) Comparing t.he household’s
monthly income with the income eligi-
bility standards; or

(C) Comparing the hounsehold’s re-
sources with the resource eligibility
limits. The State agency shall ensure
that no household’s coupon allotment
is inoreased as 8 result of the exolusion
of one or more household members.

(2) SSN disqualifications, comparable
disqualifications, child support disquali-
Jfications, and fneligible ABAWDs. The
eligibility and benefit level of any re-
maining household members of &
honsehold containing individuals de-
termined to be ineligible for refusal to
obtain or provide an SSN, for meeting
the time limit for able-bodied adults
without dependents or for being dis-
qualified under paragraphs (k), (o), (),
or -{q)--of -this -section -shall -be -deter-
mined as follows:

(i) Resources. The resources of such
ineligible members shall continne to
count in their entirety to the remain-
ing household members.

(ii) Jncome. A pro rata share of the in-
come of such ineligible members shall

‘bo counted as incoms to ths remaining,

members, This pro rata share is cal-
oulated by first subtracting fhe allow-
able exclusions from the -ineligible
member’s income and dividing the in-
come evenly among the household
members, - including the ineligible
members, All but the ineligible mem-
hers’ share is counted as income for the

7 CFR Ch. il (1-1-10 Edtion)

such ineligible members which is ab-
tributed to their households. That por-
tion of the households’ allowable child
support payment, shelter and depend-
ent care expenses which are either paid
by or billed to the ineligible members
shall be divided evenly among the
houssholds’ members inclnding the in-
eligible members, All but the ineligible
members’ ghare is counted as a deduct-
ible child support payment, shelter or-
dependent care expense for the remain-
ing hougehold members.

(iv) Eligibility and benefit level. Such
ineligible members shall not be in-
cluded when determining their house-
holds’ sizes for the purposes of:

(A) Assigning a benefit level to the
household;

(B) OComparing the household’s
monthly income with the income eligi-
bility standards; or

(0) Comparing the household’s re-
sources with the resource eligibility
limits,

(8) Ineligible alien. The State agenoy
must determine the eligibility and ben-
efit level of any remaining household
members of a household containing an
ineligible alien as follows:

(i) The State agency must count all
or, at the discretion of the State agen~
¢y, all but a pro rata share, -of the in-
eligible alien’s income and deductible
expenses and all of the ineligible
alien’s resonrces in accordance with
paragraphs (cX1) or (o)X2 of this sec-
tion. In exercising its discretion under
‘this paragraph-(c)}(8)(i),-the-State -agen-
cy may count a1l of the alien’s income
for purposes of applying the gross in-
come test for eligibility purposes while
only counting all but a pro rata share
to apply the net income test and deter-
mine level of benefits. This paragraph
(c)(8)(i) does not 2pply to an alien:

(A) Who is lewfully admitted for per-
manent residence under the INA;

(B) Who is granted.asylum under sec-
tion 208 of the INA;

(C) Who is admitted as a refugee
undsr section 207 of the INA;

(D) Who is paroled in acocordance
with seotion 212(d)(5) of the INA;

(E) Whose deportation or removal ha.s

01d members.
(ﬁi) Deductzble expenses. The 20 per-
cent earned income deduotion shall
apply to the prorated income earned by

besn Withheld in accordance With §86-
tion 248 of the INA;

(¥) Who is aged, blind, or disabled in
accordence with section 1614(a)1) of
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the Social Seourity Act and is admit-
ted for temporary or permanent resi-
dence under seotion 245A(b)(1) of the
INA; or

(G) Who is a special agricultural
worker admitted for temporary resi-
dence under section 210(a) of the INA.

(if) For an ineligible alien within a
category desoribed in paragraphs
(0)@3)(i)(A) through (c)SYIXG) of this
section, State agencies may either:

(A) Count all of the ineligible alien’s
resources and all but a pro rata share
of the ineligible alien’s income and de-
ductible expenses; or

(B) Count all of the ineligible alien’s
resources, count none of the ineligible
alien’s income and deductible expenses,
ocount any money payment (including
payments in ourrency, by check, or
electronic transfer) made by the inslii-
gible alien to at least one eligible
household member, not deduot as a
household expense any otherwise de-
ductible expenses paid by the ineligible
alien, but cap the resulfing benefit
amount for the eligible members at the
allotment amount the household would
receive if the household member within
the one of the categories desoribed in
paragraphs (CY(3)(ixXA) through
(cXB)(IXEG) of this section were still an
eligible alien. The State agency must
elect one State-wide option for deter-
mining the eligibility and benefit level
of hounseholds with members who are
aliens within the categories described
paragraphs (CXBXiXA) through

(eXEYID -of this seotion, -

(ili) For an alien who is ineligible
under §273.4(a) becanse the alien’s
household indicates inability or nnwill-
ingness to provide doonmentation of
the alien’s immigration status, the
Btate agency must count all or, at the
discretion of the State agenocy, all but
& pro rate share of the ineligible alien’s
income and deductible expenses and all
of the ineligible alien’s resources in ac-
oordance with paragraphs (o)1) or
(0)(2) of this section. In exeroising its
discretion under this paragraph
(e)(8)(iii), the State agenocy may count
all of the alien’s income for purposes of
applying the gross income test for sli-

" gibility purposes whilé only counting

all but a pro rata to apply the net in-
come test and determine level of bene-
fits,

§273.11

(iv) The State agency must compnte
the income of the ineligihle aliens
using the income definition in §273.9(b)
and the income exclusions in §273.9(c).

(v) For purposes of this paragraph
(©)(8), the State agenoy must not in-
clude the resources and income of the
sponsor and the sponsor’s spouse in de-
termining the resources and inocome of
an ineligible sponsored alien,

(4) Reduction or termination of benefits
within the certification period. Whenever
an individual is determined ineligible
within the household’s certification pe-
riod, the State agency shall determine
the eligibility or ineligibility of the re-
maining household members based, as
much as possible, on information in the
oase file,

(i) Excluded for inientional Program
violation disqualification. If & house-
hold’s benefits’ are reduced or termi-
nated within the oertification period
because one of ite members was ex-
oluded because of disgnalification for
intentional Program violation, the
State agenoy shall notify the remain-
ing members of their eligibility and
benefit level at the same time the ex-
cluaded member is notified of his or her
diggualification. The housshold is not
entitled to a notice of adverse action
but may request a fair hearing to oon-
test the reduction or termination of
benefits, unless the household has al-
ready had a fair hearing on the amount
of the claim as a result of consolida-
Sion of the administrative disqualifica-
tion hearing with the fair hearing.

(i1) Disqualified or determined ineligible
for reasons other than intentional Pro-
gram violation. If a household's benefits
are reduced or terminated within the
certification period for reasons other
than an Intentional Program Violation
disqualification, the State agency shall
issne a notice of adverse aotion in ac-
cordance with §278.13(a)(2) whioh in-
forms the household of the ineligi-
bility, the reason for the ineligibility,
the eligibility and benefit level of the
remaining members, and the action the
household must take to end the ineligi-
bliity. )

(@) Treqimeént of income and Tesouices

of other nonhousehold members. (1) For
all other nonhousehold members de-
fined in §273.1 (b)(1) and (b){(2) who are
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