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MEMORANDUM
DATE: June 7, 2012
TO: All Members of the Delaware State Senate

and House of Representatives

FROM: Ms. Daniese McMullin-Pow&]] irperson
State Council for Persons with Disabilities

RE: H.B. 365 [Special Education “Costs” Legislation]

The State Council for Persons with Disabilities (SCPD) has reviewed H.B. 365 which allows
parents and guardians who successfully challenge the denial of services to their children with
special needs to recover the costs of expert witnesses that they needed to hire to advocate for
their children. SCPD strongly endorses the proposed legislation and has the following
observations.

The IDEA was amended in 1986 to authorize a court to award a parent prevailing in IDEA
administrative or judicial proceedings to cover attorney’s fees and costs. However, 20 years
later, in 2006, a split Supreme Court narrowly interpreted the law to disallow recovery of expert
witness fees and costs of tests and evaluations. Senator Harkins includes the following summary
in the attached “Statement of Senator Harkin on Introducing the IDEA Fairness Restoration Act,
S.613, on March 17, 2011":

When Congress amended IDEA in 1986 it recognized the financial barriers that parents
face in pursuing due process to resolve disagreements with their school and specified in
the Conference Committee Report that when the court finds in favor of the parents a
Jjudge could award attorney’s fees, including “reasonable expenses and fees of expert
witnesses and the reasonable costs of any test or evaluation which is found to be
necessary for the preparation of the parent or guardian’s case.” For years, parents who
prevailed in judicial proceedings were awarded these fees, as Congress intended. But in
2006, the U.S. Supreme Court ruled in Arlington Central School District v. Murphy that
courts could no longer award these fees because Congress made its intention explicit in
the Conference Report rather than in the statute. As a result, many parents are
discouraged and even prevented from pursuing meritorious cases to secure the rights of



their children. Low- and middle- income families are particularly hard hit.

At 1.

Federal legislation was first introduced in 2007 and most recently in 2011 to enable parents to
recover their expert witness and evaluation costs. See attached Wikipedia article. The article
provides many examples of other laws authorizing recovery of expert witness fees, including the
ADA. Unfortunately, statistics show that only 3% of all Senate bills are enacted. See attached
summary in www.govtrack.us/congress/bills/112/s613. Thus, the federal IDEA Fairness
Restoration Act has scant prospects for enactment in 2012,

The draft State legislation would achieve the effect of the federal bill for Delaware IDEA
students. Consistent with the attached DOE Website excerpt, only a few due process
administrative hearings are decided each year and parents “win some and lose some”. Therefore,
the bill will not result in numerous awards of expert witness and evaluation costs against public
schools. However, the low number of hearings underscores parental discouragement with
challenging public schools given the disparity in resources. The Harkins’ Statement cites some
statistics showing that more than 1/3 of children with disabilities [ived in households with
incomes of $25,000 or less. Thus, any action that would help “level the playing field” would
enhance the viability of the administrative hearing process.

Thank you for your consideration and please contact SCPD if you have any questions regarding
our position or observations on the proposed legislation.

cc! Ms. Susan Haberstroh
Mr, Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
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Statement Of Senator Harkin On Introducing the IDEA
Fairness Restoration Act, $.613, on March 17, 2011

Ensuring that all students, regardless of background or ability, receive an education that gives
them the opportunity to live a successful and fulfilling life has always been a major focus of my
career in public service. To achieve this goal, I have fought especially hard for students with
disabilities to have access to the general education curriculum and the services and supports they
need to succeed, and to safeguard their rights under the Individuals with Disabilities Education
Act (IDEA). That is why I am pleased to infroduce the IDEA Fairness Restoration Act, which
my colleague Rep. Van Hollen will also be introducing in the House today. This critical
legislation will remove the financial barrier that families, especially low- and middle-income
families, face as they pursue their children’s rights to the free, appropriate public education they
deserve and are entitled to under the Fourteenth Amendment,

‘When Congress originally passed IDEA, we recognized the vital importance of parent and
school collaboration in special education and required they jointly develop an Individualized
Education Plan (IEP) to identify goals to promote the academic achievement of students with
_ disabilities. In general, this partnership has served students well. There are, however, times

when schools have not fulfilled their responsibilities to provide an appropriate education. In
these cases, IDEA provides parents the right to challenge the schools through mediation and due
process. To make their argument, families often need access to expert witnesses who can assess
the student’s needs and testify about whether the current IEP meets those needs. These expert
witnesses are a resource that many families cannot afford, but without access to them, families
may be unable to make their case.

When Congress amended IDEA in 1986, it recognized the financial barriers that parents face in
pursuing due process to resolve disagreements with their school and specified in the Conference
Committee Report that when the court finds in favor of the parents a judge could award
attorney’s fees, including “reasonable expenses and fees of expert witnesses and the reasonable
costs of any test or evaluation which is found to be necessary for the preparation of the parent or
guardian’s case.” For years, parents who prevailed in judicial proceedings were awarded these
fees, as Congress intended. But in 2006, the U.S. Supreme Court ruled in Arlington Central
School District v. Murphy that courts could no longer award these fees because Congress made
its intention explicit in the Conference Report rather than in statate. As a result, many parents
are discouraged and even prevented from pursuing meritorious cases to secure the rights of their
children. Low- and middie-income families are particularly hard hit.

This IDEA Fairness Restoration Act clarifies Congress® express intent that parents should
recover expert witness fees, as they currently can do with attorneys’ fees, if they prove that the
school system has wrongfully denied their child an appropriate education as defined by IDEA.
By including “reasonable expenses and fees of expert witnesses and the reasonable costs of any
test or evaluation which is found to be necessary for the preparation of the parent or guardian’s
case” and reestablishing the right of judges to award such fees to parents who prevail in IDEA
cases, as Congress intended, this legislation will level the playing field and restore the ability of
low- and middle-income parents to be effective advocates for their children’s educational needs.



This legislation is an essential step for protecting the rights of students with disabilities and
ensuring that all families, regardless of their financial resources, can advocate for and protect
their children’s rights throngh due process.



R I I P AP . - - -

IDEA Fairness Restoration Act

From Wikipedia, the free encyclopedia

The IDEA Fairness Restoration Act is an American legislative proposa] first infroduced in the United States
House of Representatives on November 14, 2007 as H.R.4188.1! The bill was most recently reintroduced on March
17, 2011 in the Senate as S.613™ and in the House as H.R. 1208°] The primary sponsors are Senator Tom Harkin
(D-1A), Chair of the Senate Health Education Labor and Pensions Committee,] Congressmen Chris Van Hollen (D-
CT), and Congressman Pete Sessions (R-TX)." The bill would enable parents of children with disabilities to
recover their expert witness fees in due process hearings under the Individuals with Disabilities Education Act

(IDEA). i8]
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Background

When a school district fails its legal obligations to students with disabilities, the Individuals with Disabilities
Education Act permits the parent to seek a hearing before an impartial hearing officer. A school district may also

request a due process hearing against parents."”] Hearings are rare. Only 5 in 10,000 students seek a hearing.'®!

Expert witnesses have a critical role at due process hearings. They provide the technical expertise about the
student’s disability and the care and educational services the student needs in the classroom.! '

In 1986, Congress passed the Handicapped Children’s Protection Act, allowing parents who prevail in due process
hearings and litigation under the IDEA to recover their legal fees and costs. The language was modeled on similar
provisions in the Civil Rights Act of 1964 (42 U.S.C. 2000e-5k)."% Congress’ Joint Conference Committee Report
explained that the courts would have discretion to award attorneys” fees as patt of the costs of litigation. It noted that
“The conferees intend that the term ‘attorneys’ fees as part of the costs’ include reasonable expenses and fees of
expert witnesses and the reasonable costs of any test or evaluation which is found to be necessary for the preparation
of the parent or guardian’s case in the action or proceeding.”!!) The statute also directed the GAO to study the costs

to parents, including costs of “aftorneys and consultants” in IDEA proceedings.!

In 2006, however, the Supreme Court decided the case of Aslington Central School Dist, Bd. of Ed. v. Murphy. The
Court ruled that because the statutory text of the IDEA did not explicitly state that expert witness fees were covered,
parents could not recover them. The Court reasoned that because the IDEA was enacted under the Spending Clause
of the Constitution, Article I, Section 8, the law must “unambiguousty” give notice in its statutory text that parents
could recover fees. This meant Congress had to declare in the body of the statute that parents could recover expert
witness fees.I") The IDEA Faimess Restoration Act will amend the statutory text of the IDEA fo permit recovery of
expert witness fees. Until Congress does, parents must pay their own expert witness fee expenses, even when they

prevail.[1]

http://en.wikipedia,org/wiki/TDEA Fairness Restoration Act 6/2/2012



Description of the Bill

The IDEA permits parents who prevail in IDEA cases to recover reasonable atforneys’ fees.'™ The IDEA Fairness
Restoration Act will enable them to also recover the reasonable costs of expert witnesses. It will amend Section 615
(1)(3) of the IDEA by adding the following at the end, “Inclusion of expert witness fees and other expenses as
attorneys' fees. In this paragraph, the term ‘attorneys' fees’ shall include the fees of expert witnesses, including the
reasonable costs of any test or evaluation necessary for the preparation of the parent or guardian's case in the action
or proceeding.™'% Parents can recover expert witness fees only when they prevail, and the school system has been
found, after an impartial hearing, to have wrongfully denied a child an appropriate education as defined in IDEA.

fees. Parents cannot recover fees if they do not prevail.[}”!

The bill will align the IDEA. with other civil rights statutes that permit recovery of expert witness fees, including
Title VIL"® and the Americans with Disabilities Act of 1990.1'*) Several federal laws permit recovery of expert
witness fees, including Voting Rights Act of 1965, Consumer Product Safety Act, Toxic Substances Control Act,
Petroleumn Marketing Practices Act, Telemarketing and Consumer Fraud Abuse and Prevention Act, Endangered
Species Act, the Patent and Copyright Acts, PROTECT Act, Congressional Accountability Act of 1995, Presidential
and Executive Office Accountability Act, and the Whistleblower Protections for Contractor Employees of
Department of Defense, Coast Guard, and National Aeronautics and Space Administration Act.[!

Statement of Senator Harkin on introduction

When Senator Harkin introduced the bill, he explained the reasons for enactment. He said, “This critical legislation
will remove the financial barrier that families, especially low- and middle-income families, face as they pursue their
children's rights to the free, appropriate public education they deserve and are entitled to under the Fourteenth
Amendment...There are . . times when schools have not fulfilled their responsibilities to provide an appropriate
education. In these cases, IDEA provides parents the right to challenge the schools through mediation and due
process. To make their argument, families often need access to expert witnesses who can assess the student's needs
and testify about whether the current IEP meets those needs. These expert witnesses are a resource that many
families cannot afford, but without access to them, families may be unable to make their case. "2 A 2002 study
found that more than 1/3 of children with disabilities lived in households with incomes of $25,000 or less, compared
to 24% of the general population, and 2/3 of children with disabilities lived in families that earned less than $50,000

a year.*4

Legislative history

The IDEA. Fairness Restoration Act was first infroduced the House of Representatives in 2007 by Congressman Van
Hollen and Congressman Sessions.” The bill was introduced again in 2009.2* The bill was most recently re-
introduced on March 17, 2011, in both the House and Senate as S.613 and HLR. 1208.
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We've now got a docket of bills coming up in the week ahead. Read about it n e
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CONGRESS ¢BILLS 18, 613

S. 613: IDEA Fairness Restoration Act

rzth Congress, 2017~2012

A bill to amend the Individuals with Disabllities Education Act
to permit a pravailing party in an action or proceading
brought to enforce the Act to be'awarded expert witness fees
and certaln other expenses.

Spomsor;  Sen. Thomas “Fom™ Harkin [D-JA]

Status; Introduced

Bili titles and summaarics are weitten by the sponrsor. 5. stands for Senate bill,

TRACK THIS BILL

Willit pass the Senate? The
communlty prediction s 7%. Log
in to make a bet.

{About Ads | Advertlse Hare)
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Signed by the President (not yet occurred) Evidunce and witnesses

Legat fees and court costs

This blll is in the first stage of the legislative process. it was Speclal education
Intreduced Irto Congress on March 17, zoi. |t wiif typically be

considered by committes next. RELATED Identical; H.R, 1208; IDEA Falrness Restoration Act
: BILLS: Reluted bills aiove are Identified by the Congressional Research Senvice,
PROGNOSIS: This bill has 4 6% chance of being enacted, The following
factors were considered:
PRIMARY THOMAS {The L
The sponser is the chairmar of a cammittee to which the {The Library of Congress)
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il has been referred. (153 i
events since the [ast update may not be reflected here,
Companlon blll H.R, 1208: There is at least one cosponsor
CITATION This page can be cited In one of these formats (click for
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majority party. tra%) . detalls): APA, MLA, Wikipedia Template,

Companen bifl H.R, 1208 A cosponsof In the minority party -
has & high leadership score. (%)

There is at least ane cosponsor from the majerity party and
ene cospanser cutside of the majorlty party. (ra%)

Cormpanlon blll H.R. 1208: 6+ cosponsors serve an a
committee to which the bill bas been referred, (%)

35 COSPONSOrs sérve on a committes to which the bilk has
been referred, (+%)

Just 3% of all Senate bills In 2009-2010 were enacted,
TEXT: Read Bil Text

COSPONSORS:  show cosponsors (7)

COMMITTEES:  Serate Committee on MHealth, Education, Labor, and Pensions

The committee chalr determines whether 4 bill will move past
the tommittee stage, ’

OFFICIAL SUMMARY

The following summary was written by the Congressional Research Service, a nonpartisan arm of the Library of Congress, which serves Congress,
GovTrack did not write and has no control over these summaries.

3/17/201%+Introduced.

IDEA Faimmess Restoration Act - Amends the individuals with Disabilities Education Act to include expert withess fees, including the reasonable costs of
any test or evaluation necessary for the preparation of the parents' or guardians' case In the action or proceeding, within the definition of "attorneys'
fees” that may be awarded to the prevailing party in a civil action brought under such Act.
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