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MEMORANDUM

DATE: January 30,2012

TO: Ms. Sharon L. Summers, DSS
Policy, Program & Development Unit

p.V11 (l/Ield-'
Daniese McMullin-Powe1 , CHairperson
State Council for Persons with Disabilities

FROM:

RE: 15 DE Reg. 971 [DSS Proposed Fair Hearing Notice & Response to Fair Hearing
Request Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health and
Social ServicesIDivision of Social Services' (DSS) proposal to adopt some discrete amendments to
its fair hearing regulations. The proposed regulation was published as 15 DE Reg. 971 in the
January 1, 2012 issue of the Register of Regulations. SCPD has the following observations.

First, in the "notice" context, the Council's recommendation and DSS response were as follows:

Thirteenth, in §5311, Par. 3, it would be preferable to include a disclosure of right to access
"case records" apart from the documents the agency or MCO has submitted as part of the
Fair Hearing summary (the "record"). For example, an agency or MCO may not submit
documents which undermine its position to the hearing officer but they may be in its case
records. Access is a beneficiary'S right and should be disclosed in the hearing notice. See
§5403, Par. 2.

Agency Response: The 6 items in §5311 make up the hearing notice. Item 6 currently reads:
"Explain that the appellant or representative may examine the record prior to or during the
hearing." This statement encompasses your request.

15 DE Reg. 87,89 (July 1, 2011) [emphasis supplied]

The new proposal mirrors the Council's view:



Text was modified to clarify that the word "record" refers to the "case record". Case record
is meant to include the totality of all files and records on the client. This clarification was
made to ensure that clients can access their full case record and not just the materials that
were submitted with the fair hearing summary.

15 DE Reg. 971,972 (January 1, 2012) [emphasis supplied]

The change is an improvement. However, beneficiaries may still be confused by the term "case
record" and believe that it only refers to documents submitted to the hearing officer. The federal
regulation uses the term "case file" as distinct from "all documents and records to be used by the
agency at the hearing". See attached 45 C.F.R. §205.10(a)(13). The term "record" is a term of art
which generally refers to materials actually submitted to a tribunal. Indeed, Section 5000 contains
the following definition of "hearing record":

Hearing Record - Is a verbatim transcript of all evidence and other material introduced at the
hearing, the hearing decision, and all other correspondence and other documents which are
admitted as evidence or otherwise included for the hearing record by the hearing officer.

At a minimum, SCPD recommends that DSS use the federal term "case file" which would include
both "paper" and "computer" records. See attached broad Wikipedia definition of "file". DSS
should then include a definition of "case file" in Section 5000. It could be as simple as the
following:

Case File - Is comprised of the totality of all files and records on a client within the custody,
control, or possession of an agency in electronic, paper, or other format.

Second, in the context of fair hearing summaries, the Council's recommendation and DSS response
were as follows:

Fourteenth, in §5312, the introduction recites that the policy applies to decisions made by
DSS or DMMA. There is no comparable provision covering MCOs which also issue
appealable decisions. The regulation covers "Medicaid Managed Care Cases" [§5304, Par.
IB; §5401, Par. C.6]. We believe the superseded version of §5312 contained references
such as "if completed by DSS" because it contemplated MCOs responding to hearing
requests in addition to the State. The new version solely contemplates "State Agency"
preparation of the hearing summary, etc. which has not been the historic practice for appeals
from MCO decisions. MCOs have traditionally been required to prepare their own Fair
Hearing Summaries.

Agency Response: We believe the revised language in §5312 more accurately captures the
requirements for responding to Fair Hearing requests. In fact, the previous language, "If
completed by DSS .." was specific to that Division. DMMA's procedures were never
specified. Because the MCOs are a contractual arm ofDMMA for purposes of service
delivery, we believe the reference to DMMA inherently includes the requirements for MCO
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Fair Hearing responsibilities.

15 DE Reg. 87,89 (July 1, 2011) [emphasis supplied]

The new proposal mirrors the Council's view: "Within 5 working days of receipt ofa fair
hearing, the agency (or MCa or other Contractor) will prepare a hearing summary and submit the
summary to the Hearing Office." This is an improvement over the current regulation. SCPDs
only recommendation would be to delete the word "State" from the heading to §5312, Par. 1. It
would then read "(t)he State-Agency Prepares a Hearing Summary". The regulations contain
many references to "agency" as juxtaposed to "State agency". See, e.g., Section 5000, definition
of State Presenter, as an "agency employee"; and definition of Hearing Summary" as document
prepared by "an agency"

Thank you for your consideration and please contact SCPD if you have any questions or comments
regarding our observations and recommendations on the proposed regulation.

cc: Ms. Elaine Archangelo
Mr. Brian Hartman, Esq.
Governor's Advisory Council for Exceptional Citizens
Developmental Disabilities Council

15reg971 dss-fair hearing 1-27-12
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§205.5

205.45 Federal filIa.noial participation in re-
lation to State emergency welfare pre-
paredneBS.

206.50 Safeguarding information for the fi-
nancial assistance proJrr&IIIS.

205.51 Income and eligibility verification re-
quirements.

205.52 Furnishing of social security num-
bers.

205.55 Requirements for requesting and fur-
nishing eligibility and income informa-
tion.

206.56 Requirements governing the use of
income and eligibility information.

206.5'7 Maintenance of a machine readable
file; requBSts for income and eligibility
information.

205.56 Income and eligibility informa.tion;
specific a.greements required between the
State a.genoy and the a.genoy supplying
the information.

206.60 Reports a.nd ma.lntenance of records.
206.'70 Ava.1la.b1l1ty of a.genoy program

manuals.
205.100 Single Sta.te agency.
205.101 Organiza.tion for administration.
205.120 StateWide opera.tion.
205.180 State financial participation.
205.150 Oost allocation.
205.160 Equipment-Federal financial par-

ticipation.
205.1'70 State standards for office spa.ce,

equipment, and fa.cilities.
205.190 Standard-setting a.uthority for insti-

tutions.

AUTHORl'l'Y:42 U.S.O. 602, 603, 606, 60'7, 1302,
1306(s.), and 132Ob-'7: 42 U.S.O. 19'73gg-5.

§205.5 Plan amendments.
(a) State plan requirements. A State

plan: under title I, IV-A, X, XIV, or XVI
(AABD) of the Social Security Act
must provide that the plan will be
amended whenever necessary to reflect
new or revised Federal statutes or reg-
ulations, or material change in any
phase of State law, organiza.tion, policy
or State agency operation.
(b) Federal financial participation. Ex-

cept where otherwise provided, Federal
financial partioipation is available in
the additional expenditures resulting
from an amended provision of the State
plan as of the first day of the calendar
quarte1' in which an approvable amend-
ment is SUbmitted or the date on which
the amended prOvision becomes effec-
tive in the State, whichever is later.
[39 FR 34542.Dec. 26, 1974, as amended at 58
FE 36579, Sept. 21, 1988]

45 CFR Ch.n (10-1-10 Edition)

§205.10 Hearings.
(a) state plan requirements. A State

plan under title I, IV-A, X, XIV, or
XVI(AABD) of the Social Security Aot
shaJ.l provide for a system of hearings
.under which:

(1) The Bingle State agenoy respon-
sible for the program shall be respon-
sible for fulfillment of hearing provi-
sions which shall provide for:
(i) A hearing before theSta.te agency,

or
(11) An evidentia.ry hearing a.t the

local level with a. right of a.ppea.1to a.
State agency hea.ring. Where a State
a.gency adopts a system of evidentiary
hearingS with an a.ppeal to a State
agency hearing, it ma.y, in some polit-
ical subdivisions, permit local evi-
dentiary hearings, and in others. pro-
vide for a single hearing before the
Sta.te agency. Under this requirement
hearings shall meet the due process
standards set forth in the U.S. Su-
preme Court decision in Goldberg v.
Kelly, 397U.S. 254 (1970) and the stand-
ards set forth in this section.
(2)Hearing procedures shall be issued

and publicized by the State agency.
Such procedures shall provide for a
face-to-face hearing or, at State op-
tion, a hearing by telephone when the
a.pplica.nt or recipient also agrees.
Under this proviSion, the State shall
assure that the applicant or recipient
is afforded all rights as specified in this
section, whethel' the hearing is face-to-
face or .by telephone;
(3) Every applicant 01'reCiPient shall

be informed in writing at the time of
application and at the time of any ac-
tion a,ffecting his claim:
(1) Of his right to a hearing, as pro-

vided in para.graph (a)(6) of this sec-
tion;
(11)Of the method by whioh he may

obtain a hearing; .
(iii) That he may be represented by

an authorized representative, such as
legal counsel, relative, friend, or other
spokesma.n, or he may represent him-
self.
(4) In cases of intended action to dis-

continue, terminate, suspend 01'l'educe
assistance or to ohange the manner or
form of payment to a protective, ven-
dor, or two-party payment under
§234.60:
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Office of Family Assistance, ACF, HHS

(1) The state or local agency shall
give timely and adequate notice, ex-
cept as provided for in paragraphs (a)(4)
(ti), (iii), or (iv) of this section. Under
this requirement:
(A) Timely means that the notice is

mailed at least 10 days before the date
of action, that is, the date upon which
the action would become effective;
(13)Adequate means a written notice

that includes a statement of what ac-
tion the agency intends to take, the
reasons for the intended agency action,
the specific regulatIons supporting
such action, explanation of the individ-
ual's right to request an evidentiary
hearing (if provided) and a State agen-
oy hearing, the oircumstances under
which assistance is continued if a hear-
ing is requested, and if the agency ac-
tion is upheld, that such assistanoe
must be repaid under title lV-A, and
must also be repaid under titles I, X,
XlV or XVI (AABD) if the State plan
provides for reoovery of such pay-
ments.
(11) The agency may dispense with

timelY notioe but shall send adequate
notice not later than the date of action
when:
(A) The agency has factual informa.-

tion conf'U'Illingthe death of a recipi-
ent or of the AFDC payee when there is
no relative available to serve as new
payee;
(13)The agency reoeives a clear writ-

ten stlLtement signed by a recipient
that he no long'er wishes assistance, or
that ·gives information whioh requires
termination or reduotion of assistanoe,
and the recipient has indicated, in
writing, that he understands that this
must be the oonsequence of supplying
suoh information;
(0) The recipient has been admitted

or oommitted to an institution, and
further payments to that individual do
not qualify for Federal finanoial par-
ticipation under the State plan;
(D) The recipient has been placed in

skilled nursing care, intermediate care
01' long-term hospitalization;
(E) The claimant's whereabouts are

unknown and agency mail directed to
him has been returned by the post of-
fice indioating no known forwarding
address. The olaimant's check must,
however, be made available to him if
his whereabouts become known during

§205.10

the payment period oovered by a re-
turned oheck;
(F) A recipient has been acoepted for

assistanoe in a new jurisdiotion and
that fa.ot has been established by the
jurisdiotion previously providing as-
sistance;
(G) An AFDO child is removed from

the home as a result of a judicial deter-
mination, or voluntarily plaoed in fos-
ter .care by his legal guardian;
(H) For AFDO, the agenoy takes ac-

tion beoause of information the reoipi-
ent furnished in a monthlY report or
beoause the recipient has failed to sub-
mit a complete or a timely monthly re-
port without good oause. (See §23S.S7);
(I) A special allowanoe granted for a

specIfIc period 1s terminated and the
reoipient has been informed in writing
at the time of initiation that the al-
lowance shall automatioally terminate
at the end of the speoified period;
(J) ·The agency has made a presump-

tion of mismanagement as a result of a
reoipient's nonpayment of rent and
provides for post hearings in such cir-
cumstanoes;
(K) An individual's payment is sus-

pended or reduced for failure to meet a
payment after performance obligation
as set forth at §23S.101(b)(2)(iv)(B) or
(0) of this chapter. In addition to the
oontents set forth in paragraph
(a)(4)(i)(13)of this section, the adequate
notioe must advise the individual of
the right to have assistanoe inlme-
diately rein!>tated retroaotive to the
·date ·of action at the .pl'evious month's
level pending the hearing decision if he
or she makes a request for a. hearing
and reinstatement within 10 days artel'
the date of the notice.
(iii) When ohanges in either State or

Federal law require automatic grant
adjustments for classes of reCipients,
timely notice of suoh grant adjust-
ments shall be given whioh shall be
"adequate" if it inoludes a. statement
of the intended action, the reasons for
suoh intended action, a statement of
the speoific change in law requiring
suoh action and a statement of the oir-
cumstanoes under which a hearing may
be obtained and assistanoe continued.
(iv) When the agenoy obtains facts

indicating that assistance should be
discontinued, suspended, terminated,
or reduced because of the probable
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§205.10

fraud of the recipient, and, where pos-
sible, such facts have been verified
through collateral sources, notice of
such grant adjustment shall be timely
if mailed at least five (5) days before
action wouldbecomeeffective.
(5) An opportunity for a hearing shall

be granted to any applicant who re-
quests a hearing because his or her
claim for financial assistance (includ-
ing a request for supplemental pay-
ments under §§233.23 and 233.27) is de-
nied, or is not acted upon with reason-
able promptness. and to any recipient
who is aggrievedby any agency action
resulting in suspension,reduction, dis-
continuance, or termination of assist-
ance, or determination that a protec-
tive, vendor, or two-party payment
shouldbemade or continued. Ahearing
need not be granted when either State
01' Federal law requires automatic
grant adjustments for olasses of reoipi-
ents unless the reason for an individual
appeal is incorrect grant oomputation.

(1) A request for a hearing is defined
as a clear expressionby the claimant
(or his authorized representative act-
ing for him), to the effect that he
wants the opportunity to present his
case to higher authority. The State
may require that such request be in
written form in order to be effective;
(li) The freedom to make such a re-

quest shall not be limited or interfered
with in any way. The agency may as-
sist the claimant to submit and process
his request;
(iii)-The claimant shall be provided

reasonable time, not to exceed 90 days.
in Whichto appeal an agency action;
(iv)Agenciesmay respond to a series

of individual requests for hearing by
conducting a s1ngle group hearing.
Agenciesmay consolidate only cases in
which the sole issue involved is one of
State or Federal law or policy or
changes in State or Federal law. In all
group hearings, the policies governing
hearings must be followed.Thus, each
individual claimant shall be permitted
to present his own case or be rep-
resented by his autho1'izedrepresenta-
tive;
(v)The agencymay deny or dismiss a

request for a hearing where it has been
withdrawn by the claimant in writing,
where the sole issue is one of State or
Federal law requiring automatic grant

45 CFR Ch.n (10-1-10 Edition)

adjustments for classes of recipients,
where a decision has been rendered
after a WIN hearing before the man-
power agency that a participant has.
without good cause, refused to accept
employment or participate in the WIN
program, or has failed to request such
a hearing after notice of intended ac-
tion for such refusal. or where it is
abandoned. Abandonment may be
deemed to have occurred if the claim-
ant, without good cause therefor, fails
to appear by himself or by authorized
representative at the hearing soheduled
for such claimant.
(6) If the recipient requests a heal'ing

within the timely notice per10d:
(1)Assistance shall :qotbe suspended,

reduced, discontinued or terminated
(but is subject to recoveryby the agen-
cy 1fits aotion Is sustained),until a de-
oision is rendered after a hearing, un-
less:
(A)A determination is made at the

hearing that the sole issue is one of
State or Federal law or policy, or
ch8.llgein State or Federal law and not
one ofincorrect grant computation;
(B) A change affecting the recipient's

grant occurswhile the hearing decision
is pendingand the recipient fails to re-
quest a hearing after notice of the
change;
(0) The recipient specifically re-

quests that he or she not receive con-
tinued assistance pendinga hearing de-
oision;or
(D) The agency has made a presump-

tion of-mismanagementas a result of a
reCipient's nonpayment of rent and
providesfor the opportunity for a hear-
ing after the manner or form of pay-
ment has been changed for such cases
in accordance with §234.60 (80)(2) and
(a)(ll).
(li) The agency shall promptly in-

form the claimant in writing if assist-
ance is to be discontinuedpending the
hearing decision;and
(iii) In any case wherethe deciSionof

an evidential'Yhealing is adverse to
the claimant, he shall be informed of
and affordedthe right to make a Wlit-
ten request, within 15days of the mail-
ing of the notification of such adverse
deCision, for a State agency hearing
and of his right to request a de novo
hearing. Unless a de novo hearing is
specificallyrequested by the appellant.
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Office of Family Assistance, ACF, HHS

the state agency hearing may consist
of a review by the State agency hear-
ing officer of the record of the evi-
dentiary hearing to determine whether
the'decision of the evidentiary hearing
officer was supported by substantial
evidence in the record. Assistance shall
not be continued after an adverse deci-
sion to the claimant at the evidentiary
hearing.
(7) A State may provide that a hear-

ing request made after the date of ac-
tion (but during a period not in excess
of 10days following such date) shallre-
suIt in reinstatement of assistance to
be continued until the hearing deci-
Sion, .unless (i) the recipient specifi-
cally" requests that continued a.ssist-
anoe not be pa.1dpending the hearing
decision; or (ii) at the hearing it is de-
termined that the sole issue Is one of
State or Federal law or policy. In any
oase where aotion was taken without
timely notice, if the reoipient requests
a hearing within 10 days of the mailing
of the notice of the action, and the
agency determines that the action re-
sulted from other than the application
of State or Federal law or policy or a
change in State or Federal law, a.ssist-
ance shall be reinstated and oontinued
until a decision is rendered after the
hearing, unless the recipient specifi-
cally requests that oontinued assist-
a.nce not be paid pending the hearing
decision.
(8) The hearing~ll be conducted at

a reasonable time, date, and place, and
adequate preliminary written notice
shall be given.
(9) Hearings shall be conducted by an

impartial official (officials) or designee
of the agency. Under this requirement,
the hearing official (officials) or des-
ignee shall not have been directly in-
volved in the initial determination of
the action in question.
(10)When the hearing involves med-

ical issues such as those conoerning a
diagnosiS, an examining physician's re-
port, 01' a medical review team's deci-
sion, a medical assessment other than
that of the person 01' persons involved
in making the original deciSion shall
be obtained at agenoy expense and
made part of the reoord if the hearing
officer considers it necessary.
(11)In respect to title IV-C, when the

appea.l ha.s been taken on the ba.sis of a

§205.10

disputed WIN registration requirement,
exemption determination or finding of
failure to appear for an appraisal inter-
view, a representative of the local WIN
manpower agency shall. where appro-
priate, participate in the conduct of
the hearing.
(12)The hearing shall include consid-

eration of:
(i) An agency aotion, or failure to act

with reasonable promptness, on a claim
for financial a.ssistance, which includes
undue delay in reaching a deCision on
eligibility or in making a payment, re-
fusal to consider a request for or undue
delay in making an adjustment in pay-
ment, a.nd discontinuanoe. termination
01' reduction of suoh assistance;
(ii) Agenoy decision l'egarding:
(A) Eligibility for financial assist-

ance in both initial and subsequent de-
terminations,
(B) Amount of finanoial assistanoe 01'

change in payments,
(C) The manner or form of payment,

inoluding restricted 01' proteotive pay-
ments, even though no Federal finan-
cial participation is claimed.
(13)The claimant, or his representa-

tive, shall have adequate opportunity:
(i) To examine the contents of his

case file and all documents and records
to be used by the agency at the hearing
at a reasonable time before the date of
the hearing as well as during the hear-
ing;
(ii) At his option, to present his ,case

himself 01' with the aid of an author-
ized representative;
(ill) To bring witnesses;
(iv) To establish all pertinent facts

and Circumstances;
(v) To advanoe any arguments with-

out undue interference;
(vi) To question or refute any testi-

mony or evidence, including oppor-
tunity to confront and cross-examine
adverse witnesses.
(14)Reoommendations or decisions of

the hearing officer or panel shall be
based exclusively on evidence a.nd
other ma.terial introduced at the hear-
ing. The transoript or recording of tes-
timony and exhibits, or an official l'e-
port containing the substance of what
transpired a.t the hearing, together
with all papers and requests filed in the
proceeding, and the recommenda.tion
or decision of the hearing officer or

"
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§205.25

panel shall constitute the exclusive
record and shall be available to the
claimant at a place acoessible to b1m
or his representative at .a reasonable
time.
(15)Decisions by the hearing author-

ity shall:
(i) In the event of an evidentiary

hearing. consist of a memorandum de-
cision summarizing the facts and iden-
tifying the regulations supporting the
decision;

(11) In the event of a State agenoy de
novo hearing. speoifY the reasons for
the deciSion and identify the sup-
porting evidence and regulations.
Under this requirement no persons who
partioipated in the looal decision being
appealed shall partioipate in a final ad-
ministrative deoision on such a oase.
(16) Prompt. definitive. and final ad-

ministrative aotion sha.ll be taken
within 90 days from the da.te of the re-
quest for a hearing.
(17)The olaimant sha.ll be notified of

the deoision in writing and, to the ex-
tent it is available to him, of his right
to appeal to State agency hearing or
judioial review.
(18)When the hearing deciSion is fa-

vorable to the olaimant. or when the
agenoy decides in favor of the olaimant
prior to the hearing. the agency sha.ll
promptly make correotive payments
retroactively to the date the inoorrect
action was taken.
(19) All State agency hearing deci-

sions shall be accessible to the .public
(subject to provisions of safeguarding
public assistanoe information).
(b) FederaZ financial participation.

Federal financial participation is avail-
able for the following items:
(1) Payments of assistance continued

pending a hearing decision.
(2) Payments of assistanoe made to

carry out hearing deciSions. or to take
corrective action after an appeal but
priol' to hearing, 01' to extend the ben-
efit of a.hearing deoision or court order
to others in the same situation as
those direotly affeoted by the deciSion
or order. Such payments may be retro-
aotive in accordance with applica.b1e
Federal polioies on corrective pay-
ments.
(3) Payments of assistance within the

scope of Federa.lly aided public assist-

45 CFRCh. II (10-1-10 Edition)

ance programs made in accordanoe
with a court order.
(4) Administrative costs incurred by

the agenoy for:
(i) Providing transportation for the

claimant, his representative and wit-
nesses to and from the place of the
hearing;
(li) Meeting other expenditures in-

curred by the claimant in oonnection
with the hearing;
(iii) Carrying out the hearing prooe-

dures, ino1uding expenses of obtaining
an additiona.l medical assessment.
[88 FR 22007,Aug. 16. 1973. as amended a.t 44
FR 17941. Mar. 23. 1979; 45 FR 20480. Mar. 28.
1980; 47 FR 6873. Feb. 6. 1982; 47 FR 47827. Oct.
28. 1982; 61 FR 9202. Ma.r. 18. 1986; 58 FR 86579.
Sept. 21. 1988;57 FR80425. July 9. 1992]

§205.25 Eligibility of supplemental se-
curity income beneficiaries for food
stamps or surplus commodities.

(a) In respect to any individual who
is receiving supplemental security in-
come benefits under title XVI of the
Social Security Act. the State agenoy
shall make the following determina-
tions:
(1) The amount of assistance such in-

dividual would have been entitled to
receive for any month under the appro-
priate State plan in effect for Deoem-
bel' 1973,under title I, X, XIV, or XVI,
and for such purpose suoh indiVidual
shall be deemed to be aged, blind, or
permanently and totally disabled, as
the· case may be, under the provisions
of such plan.
(2) The bonus value of the food

stamps (aocording to the Food Stamp
Sohedule effeotive for July 1973) such
individual would have been entitled to
receive fOl' suoh month, assuming the
individual were receiving the assist-
ancedetermined under paragraph (a)(I)
of this seotion.
(3) The amount of benefits such indi-

Vidual 1s l'eoeiving for such month
under Title XVI. plus supplementary
payments as defined in section 1616(a)
of the Social Security Act and pay-
ments pursuant to section 212 of Pub.
L. 93-66,if any.
(b) If the amount determined in pal'a-

graph (a)(l) of this section plus the
amount determined in paragraph (a)(2)
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~age 1ot 1

File
FromWildpedia, the free encyclopedia

File or filing may refer to:

Tools:"

• File (tool)
• Filing (metalworking)
• Nail file

Paper or computer records:

• File folder, a folder for holding loose papers
• Filing cabinet or file cabinet
• Filing (legal), submitting a document to the clerk of a court
• Computer file
• File URI scheme
• File (command), a Unix program for determining the type of data contained in a computer file

Other:

• File (formation), a single column of men one in front of the other
• File (chess), a column of the chessboard
• File powder, a culinary ingred:ient used in Cajun and Creole cooking
• File (band), an Cajun musical ensemble from Louisiana, U.S
• Fili or file, a class of Irish poets
• Electronic Language International Festival, an art and technology festival held yearly in Sao

Paulo, Brazil "
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