STATE OF DELAWARE

STATE COUNCIL FOR PERSONS WITH DISABILITIES
MARGARET M. O’NEILL BUILDING
A10 FEDERAL STREET, SUITE 1 Voice: (302) 739-3620
DOVER, DE 19901 TTY/TDD: (302) 739-3699
FAx: (302) 739-6704

MEMORANDUM
DATE: October 28, 2011
TO: Ms. Sharon L. Summers, DSS

Policy, Program & Develop it
it
FROM: Daniese McMullin-Powe ifperson

State Council for Persons with Disabilities
RE: 15 DE Reg. 450 [DSS Proposed Food Supplement Program Benefit Restoration Regulation]

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of Health and Social
Services/Division of Social Services’ (DSS) proposal to amend its Food Supplement Program standard
covering restoration of benefits. The proposed regulation was published as 15 DE Reg. 450 in the October
1, 2011 issue of the Register of Regulations. SCPD has the following recommendation.

The attached federal regulation (7 C.F.R. §273.17) contains the following provision:

(g) Changes in household composition. Whenever lost benefits are due a household and the
household’s membership has changed, the State agency shall restore the lost benefits to the
household containing a majority of the individuals who were household members at the time the
loss occurred. If the State agency cannot locate or determine the household which contains a
majority of household members the State agency shall restore the lost benefits to the household
containing the head of the household at the time the loss occurred.

This concept is not included in the State regulation. DSS may wish to consider its inclusion since
household composition of Food Supplement Program participants may change on a relatively frequent
basis.

Thank you for your consideration and please contact SCPD if you have any questions or comments regarding
our recommendation on the proposed regulation.

ccC: Ms. Elaine Archangelo
Mr. Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
15reg450 dss-food supp 10-28-11



§273.17

State and connty in which the disquali-
fication took place, the date on which
the disqualification took effect, and
the length of the disqualification pe-
riod imposed.

(3) Bach State agency shall submit
the required information on each indi-
vidual disqualified for intentional Pro-
gram violation through a reporting
system in accordance with procedures
specified by FNS.

(4) All the data submitted by State
agepcles will be avallable for use by
any State Welfare Agenocy.

(1) State agencies ghall, at a min-
imum, use the data for the following:

(A) To determine the eligibility of in-
dividual Program applicants prior to
certification in cases where the State
agency has reason to believe a house-
hold member is subject to disqualifica-
tion in another political jurisdiction,
and
- (B) To ascertain the appropriate pen-
alty to impose, based on past disquali-
fications, in a case under consider-
ation.

(1i) State agenocies may also use the
data in other ways, such as the fol-
lowing:

(A) To screen all program applicants
prior to certification, and

(B) To periodically match the entire
list of disqualified individuals against
their current caseloads.

(5) The disqualification of an indi-
vidnal for intentional Program viola-
tion in one political jurisdiction shall
-be valid in -another. However, one or
more intentional Program violations
which ocowrred prior to April 1, 1983
shall be considered as only one pre-
vious disqualification when deter-
mining the appropriate penalty to im-
pose in a case under consideration, re-
gardless of where the disqualifica-
tion(s) took place. State agencies are
required to identify any individuals
disqualified for frand prior to imple-
mentation of this rule and to submit
the information required by this sec-
tion on such individuals.

(6) In cases where the imposition of a
disqualification penalty is being held
pending the future eligibility of a

household member found to Wave com-

mitted intentional Program violation,
the State agency shall submit a report
revising the original disqualification
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report opce the individual begins the
period of disqualification in accordance
with instructions provided by FNS,

(7) In cases where the disqualification
for intentional Program violation is re-
versed by a court of appropriate juris-
diction, the State agency shall submit
a report to purge the file of the infor-
mation relating to the disgualification
which was reversed in accordance with
instructions provided by FNS.

(i) Reversed disqualifications. Yn cases

where the determination of intentional
program violstion is reversed by a
court of appropriate jurisdiction, the
State agency shall reinstate the indi-
vidual in the program if the household
is eligible. The State agency shall re-
store benefits that were lost as a result
of the disqunalification in aocordance
with the procedures specified in
§273.17%e).
{Amadt. 242, 48 FR 6855, Feb. 15, 1883, as
amended by Amdt. 269, 51 FR 10793, Mar. 28,
1986; Arndt. 857, 60 FR 43515, Aug. 22, 1885; 66
FR 4468, Jan. 17, 2001}

§278.17 Restoration of lost benefits,

(a) Entitlement. (1) The State agency
shall restore to households benefits
which were lost whenever the loss was
oansed by an error by the State agency
or by an administrative disqualifica-
tion for intentional Program violation
which was sobsequently reversed as
specified in paragraph (e) of this sec-
tion, or if there is a statement else-
where .in the regulations specifically
stating that the-hounsehold is entitled
to restoration of lost benefits. Further-
more, unless there is a statement else-
where in the regulations that a house-
hold is entitled to lost benefits for a .
longer period, benefits shall be restored
for not more than twelve months prior
to whichever of the following occnrred
first:

(1) The date the State agency re-
ceives & request for restorstion from a
household; or

(ii) The date the State agency is noti-
fied or otherwise discovers that a loss
‘to & household has occurred.

(2) The State agency shall restore to

- households benefits which were found
by any judicial action to have been

wrongfully withheld. If the judicial ac-
tlon is the first action the reoipient
has taken to obtain restoration of lost
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benefits, then benefits shall be restored
for a period of not more than twelve
months from the date the court action
was initiated. When the judiocial action
is a review of a State agency action,
the benefits shall be restored for a pe-
riod of not more than twelve months
from the first of the following dates:

(i) The date the State agency re-
ceives a reguest for restoration:

(ii) Xf no request for restoration is re-
ceived, the date the fair hearing action
was initiated; but

(iii) Never more than one year from
when the State agency is notified of, or
discovers, the loss.

(3) Benefits shall be restored even if
the honsehold is currently ineligible.

(b) Errors discovered by the State agen-
cy. If the State agency determines that
& loss of benefits has ocourred, and the
household is entitled to restoration of
those benefits, the State agency ghall
sutomatically take action to restore
any benefits that were lost. No action
by the household is neocessary. How-
ever, benefits shall not be restored if
the benefits were lost more than 12
months prior to the month the loss was
disoovered by the State agenoy in the
normal course of business, or were lost
more than 12 - months prior to the
month the State agenoy was notified in
writing or orally of a possible loss to a
specific household, The State agency
shall notify the household of its enti-
tlement, the amount of benefits to be
restored, any offsetting that was done,
the methed of restoration, and the
right to appeal through the fair hear-
ing process if the household disagrees
with any aspect of the proposed lost
benefit restoration.

(c) Disputed benefits. (1) If the State
agenoy determines that a housshold is
entitled to restoration of lost benefits,
but the household does not agree with
the amount to be restored as cal-
culated by the State agency or any
other action taken by the State agency
to restore lost benefits, the household
may request & fair hearing within 90
days of the date the household is noti-
fied. of its entitlement to restoration of
lost benefits, If a fair hearing is re-

quested prior to or during the time lost

benefits are being restored, the houss-
hold shall receive the lost benefits as
determined by the State agency pend-
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ing the results of the fair hearing. If
the fair hearing decision is favorable to
the household, the Btate agency shall
restore the lost benefits in accordance
with that decision.

(2) If a household believes it is enti-
tled to restoration of lost benefits but
the State agency, after reviewing the
case file, does not agree, the household
has 90 days from the date of the State
agency determinetion to request a fair
hearing. The State agency shall restore
lost benefits to the household only if
the fair hearing decision is favorable to
the household. Benefits lost more than
12 months prior to the date the State
agency was initially informed of the
household’s possible entitlement to
lost benefite shall not be restored. .

(@) Compuling the amount to be re-
stored. After correcting the loss for fu-
ture months and exoluding those
months for which benefits may have
been lost prior to the 12-month time
limits desoribed in paragraphs (b) and
(c) of this seofion, the State agency
shall caloulate the amount to be re-
stored as follows:

(1) If the household was eligible but
reoceived an inocorreot allotment, the
loss of benefits shall be calculated only
for those months the household partioi-
pated. If the loss was caused by an in-
correct delay, denial, or termination of
benefits, the months affected by the
loss shall be calonlated as follows:

(i) If an eligible honsehold’s applica~
tion was erroneously denied, the month
the loss initially ooourred shall be the
month of application, or for an eligible
household filing & timely reapplica-
tion, the month following the expira-
tion of its certification period.

(ii) If an eligible household’s applica~
tion was delayed, the months for which
benefits may be lost shall be calonlated
in - accordance with procedures in
§278.2(h).

(iif) If a household’s benefits were er-
roneously terminated, the month the
loss initially oconxred shall be the first
month benefits were not received as a

" result of the erroneous-acbion.

(iv) After computing the date the loss
initially cconrred, the loss shall be cal-
culated for each month subsequent to
that date until either the first month
the error is oorreoted or the first
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month the household is found ineli-
gible.

(2) For each month affected by the
loss, the State agency shall determine
if the household was actually eligible.
In cases where there is no information
in the household's case file to docu-
ment that the household was actually
eligible, the State agency shall advise
the household of what information
must be provided to determine eligi-
bility for these months. For each
month the household cannot provide
the necessary information to dem-
onstrate its eligibility, the household
shall be considered ineligible.

(3) For the months the household was
eligible, the State agency shall oal-
culate the allotment the household
should have received. If the household
received a smaller allotment than it
was eligible to receive, the difference
between the actnal and correct allot-
ments equals the amount to be re-
stored,

(4) If & olaim against a household is
unpaid or held in suspense as provided
in §278.18, the amount to be restored
shall be offset against the amount due
on the claim before the balance, if any,
is restored to the housechold. At the
point in time when the household is
certified and receives an initial allot-
ment, the initial allotment shall not be
reduced to offset claims, even if the
initial allotment is paid retroaoctively.

(e) Lost benefits to individuals disquali-
fied for intentional Program violation. In-
dividuals disgualified for- intentional
Program violation are entitled to res-
toration of any benefits lost during the
months that they were disgualified,
not to exceed twelve months prior fo
the date of State agency notification,
only if the decision which resulted in
disqualification is subsequently re-
versed. For example, an individual
wonld not be entitled to restoration of
lost benefits for the period of disquali-
fication based solely on the fact that a
criminal conviotion could not be ob-
tained, unless the individual suocess-
folly challenged the disqusalification
period@ imposed by ar administrative
disqualification in a separate court ac-
tiom. For ewoh month the individusl
wasg disqualified, not to excesd twelve
months prior to State agency notifica-
tion, the amount to be restored, if any,
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shall be determined by comparing the
allotment the household received with
the allotment the household would
have received had the disqualified
member been allowed to participate. If
the household received a smaller allot-
ment than it should have received, the
difference equals the amount to be re-
stored. Participation in an administra-
tive disqualification hearing in which
the household contests the State agen-
cy assertion of intentional Program
violation shall be considersd notifica~
tion that the household is requesting
restored benefits. :

(f) Method of restoration. Regardless of
‘whether a household is carrently eligi-
ble or ineligible, the State agency shall
restore lost benefits to a household by
issuing an allotment equal to the
amount of benefits that were lost. The
amount restored shall be issued in ad-
dition to the allotment currently eligi-
ble hounseholds: are entitled to receive.
The State agency shall honor reason-
able requests by households to restore
lost benefite in monthly installments
if, for example, the household fears the
excess ocoupons may be stolen, or that
the amount to be restored is more than
it can use in -a reasonable period of
time.

(g) Changes in household composition.
‘Whenever lost benefits are due a house-
hold and the household’s membership
has changed, the State agency shall re-
store the lost benefits to the household
containing & majority of the individ-
uals -wheo -were ‘household members at
the time the loss occurred. If the State
agency cannot locate or defermine the
household which contains a majority of
household members the State agency
ghall restore the lost benefits to the
household containing the head of the
bhousehold at the time the loss oo-
curred.

(h) Accounting procedures. Each State
agency shall be responsible for main-~
taining an aocounting system for dooun-~
menting a household’s entitlement to
restoration of lost benefits and for re-
cording the balance of lost benefits
that must be restored to the honsehold.
Raoh State agency shall at a minimum,
docuinent how the &wommt to be re-
stored was calculated and the reason
lost benefits must be restored. The ac-
counting system shall be designed to
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readily identify those situations where
a claim against a household can be
used to offset the amount to be re-
stored.

[Amdt. 182, 43 FR 47888, Oct. 17, 1978, &s
amended by Amdt. 225, 48 FR 16831, Apr. 18,
1983; Amdt. 314, 54 ¥R 24518, June 7, 1989;
Amdt. 355, 59 FR 29718, June 9, 1994]

§275.18 Claims against households.

(a) Geeneral. (1) A recipient claim isan
amount owed because of:

(1) Benefits that are overpaid or

(ii) Benefits that are trafficked. Traf-
ficking is defined in 7 OFR 271.2.

{2) 'This claim is a Federal debt sub-
ject to this and other regulations gov-
erning Federal debts. The State agency
must establish and collect any olaim
by following these regulations.

(3) As a State agency, you must de-
velop a plan for establishing and col-

§273.18

lecting claims that provides orderly
claims processing and results in cleims
collections similar to recent national
rates of collection. If you do not meet
these standards, you must take correc-
tive action to correct any deﬁcienoles
in the plan.

(4) The following are responsible for
paying a claim: .

(i) Bach person who was an adult
member of the household when the
overpayment or trafficking occurred;

(ii) A sponsor of an alien household
member if the sponsor is at fauls; or

(iii) A person connected to the house-
hold, such as an authorized representa-
tive, who aotually traffickse or other-
wise causes an overpayment or traf-
ficking.

(b) Types of claims. There are three
types of claims:

is.

{1) lntenhonal Program violation | any claim for an overpayment or trafficking resulting from an

individual committing an IPV. An IPV is defined in §273.16.

{IPV) clal
2 lnadvertent household efror | any claim for an overpayment resulting from a misunder-

aim.

standing or unintended error on the part of the household.

(3)( AgEe)ncy error (AE) claim ...... { any claim for an overpayment caused by an action or fallure

to take action by the Siate agency. The only exception is an
overpayment caused by a household transacting an
untampered expired Authorization fo Participate (ATP} card.

(c) Calculating the claim amouni—(1)
Claims not reZated to trafficking.

(i} As a State agenay, you

nmslcalculateéc!aim. . and. .

and. . .

back to at least twelve months | for an 1PV claim, the claim for all claims, don't include

prior to when you become must be calculated back to any amounts that occurrsd
aware of the overpayment. the month the act of IPV more than six years before
first ocourred. you became aware of the
overpayment.
{ii) The actual steps for caiculating a claim are
you, .. unless. . . then .
{A) determine the correct
amount of benefits for each
month that a household re-
celved-an overpayment.
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