STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
Margaret M. O°’Neill Bldg., Suite 1, Room 311
410 Federal Street
Dover, Delaware 19901

302-739-3621
The Honorable John Carney John McNeal
Governor SCPD Director
April 26,2017

Ms. Tina Shockley, Education Associate
Department of Education

401 Federal Street, Suite 2

Dover, DE 19901

RE: 20 DE Reg. 762 [Proposed DIAA High School Interscholastic Athletics Regulation
(4/1/17)]

Dear Ms. Shockley:

The State Council for Persons with Disabilities (SCPD) has reviewed the Department of
Education’s/Delaware Interscholastic Athletic Associations (DOE’s) proposed regulation to
amend several regulations covering student participation in high school sports. The proposed
regulations were published in the April 1, 2017 Register of Regulations.

SCPD has thg following observations.

First, Section 2.4.4.1.4.2 disallows a student who participated in athletics and then transfers more
than one time in his first two years of eligibility from playing any sport for 90 days. While
barring the student from playing the same sport is intuitive, barring the student from playing a
new sport is not intuitive. If one assumes that athletic activity is advantageous to a student’s
well-being, it is ostensibly “overkill” to disallow a student from engaging in all athletic activities
unrelated to sports played at the former school.

Second, Section 2.4.7 disallows a student transferring to a “choice” school in grades 10-12 from
participating in any sport offered at the former school even if the student did not participate in
any sports at the former school. If one assumes that athletic activity is advantageous to a
student’s well-being, the justification for this ban is difficult to understand. If a student played
no sports at the prior school, it makes little sense to ban the student from playing in any sport



offered by the prior school for a full school year. Students should not be penalized for opting to
attend a “choice” school as allowed by law.

Third, Section 2.7.3. authorizes the DIAA to grant hardship waivers based on the cap on years of
participation. There are two concerns with this section. First, the U.S. DOE Office for Civil
Rights touts many advantages to participation in athletics for disabilities. See attached January
25,2013 OCR guidance at 1. The IDEA encourages schools to include extracurricular activities
(including athletics) in IEPs. See 34 C.F.R. §300;320(a)(4) and 14 DE Admin Code
925.20.1.4.2. The IEP team would therefore be a primary decision-maker in the context of
participation in athletics. This concept is omitted from the regulation. By analogy, each district
typically has a transportation director who determines a student’s eligibility for a school bus and
assignment to a bus stop. Since transportation is a special education related service, the IEP
team (generally in consultation with the transportation director) determines how transportation
will be provided for special education students. In the event of disagreement, the IEP team
decision prevails. The same concept applies to participation in IEP-listed athletics. The IEP
team is the primary decision-maker concerning participation in IEP-listed athletics. Second,
imposing a “burden of proof” on a student with an IEP to justify participation in athletics is a
foreign concept in special education. The IEP team would deliberate and make a decision
typically by consensus. There is no “burden of proof” in the IEP context.

Fourth, the DIAA is involved in the State’s unified sports program. Cf. H.B. No. 175 from 148t
General Assembly for description and attached articles. The regulation does not address how
participation by students with disabilities is affected by participating in unified sports. For
example, if a student with a disability plays in 1 unified sports scrimmage, does that count for
one year of the participation cap under §2.7? The DIAA could consider inserting an exception
for students with disabilities participation in unified sports from counting towards the
participation cap in §2.7.

The Councils may wish to share the above observations with the DIAA and the DOE Special
Education Director.

Thank you for your consideration and please contact SCPD if you have any questions or
comments regarding our observations on the proposed regulation.

Sincerely,

QZ“"""G Mﬁ%

Jamie Wolfe, Chairperson
State Council for Persons with Disabilities
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The Honorable Susan S. Bunting, Ed.D., Secretary of Education
Mr. Chris Kenton, Professional Standards Board

Dr. Teri Quinn Gray, State Board of Education

Ms. Mary Ann Mieczkowski, Department of Education
Ms. Laura Makransky, Esq., Department of Justice

Ms. Terry Hickey, Esq., Department of Justice

Ms. Valerie Dunkle, Esq., Department of Justice

Mr. Thomas Neubauer, DIAA

Mr. Brian Hartman, Esq.
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

January 25, 2013

Dear Colleague:

Extracurticular athletics—which include club, intramural, or interscholastic (e.g.,
freshman, junlor varsity, varsity) athletics at all education levels—are an important
component of an overall education program. The Unlted States Government
Accountabllity Office (GAO) published a report that underscored that access to, and
particlpation In, extracurricular athletlc opportunities provide important health and
social benefits to all students, particularly those with disabilities.? These benefits can
include soclalization, Improved teamwork and leadership skills, and fitness.

.Unfortunhately, the GAO found that students with disabilities are not belng afforded an

equal opportunity to participate in extracurricular athletics In public elementary and
secondary schools.?

To ensure that students with disabilities consistently have opportunities to participate In
extracurricular athletics equal to those of other students, the GAOD recommended that .
the United States Department of Education (Department) clarify and commuhicate
schools’ responsibillties under Section 504 of the Rehabllitation Act of 1973 (Section
504) regarding the provision of extracurricular athletics. The Department’s Office for
Civil Rights (OCR) is responsible for enforcing Section 504, which is a Federal law

3 United States Government Accountabllity Office, Students with Disabliftles: More Information and Guldance Could
Improve Opportunitles In Physical Education and Athletics, No. GAO-10-518, at 1, 31 (June 2010), avallable at
hittp:/fwwwgpo gov/assets/310/805770.00f,

2 d, at 20-22, 25-26,

400 MARYLAND AVE. S.W.. WASHINGTON. DC 20202-1100
www.ed. gov

The Departiment of Education’s mission is fo promote studeit achievement and preparation for global competitiveness

by Jostering educational excellence and ensuring equal access.
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designed to protect the rights of individuals with disabilities in programs and activities
(including traditional public schools and charter schools) that receive Federal financial

assistance.

In response to the GAO's recommendation, this guidance provides an overview of the
obligations of public elementary and secondary schools under Section 504 and the
Department's Section 504 regulations, cautions against making decisions based on
presumptlons and stereotypes, detalls the specific Section 504 regulations that requlre
students with disabilities to have an equal opportunity for participation in nonacademic
and extracurticular services and activities, and discusses the provision of separate or
different athletic opportunities. The specific detalls of the iflustrative examples offered
in this guldance are focused on the elementary and secondaty school context.
Nonetheless, students with disabilities at the postsecondary leve) must also be provided
an equal opportunity to participate in athletics, Including Intercollegiate, club, and

intramural athletics,*

ciea  arin A ey

229U.5.C, §794(a), (b}, Pursuant to a delegation by the Attorney General of the United States, OCR shares In the
enforcement of Title Il of the Americans with Disabilitles Act of 1590, which Is a Federal law prohiblting disabifity
discrimination in the services, programs, and actlvitles of state and local governments {including public school
dlstricts), regardless of whether they receive Federal financlal assistance. 42 U.S.C. § 12132, Violations of Section 504
that result from school districts’ faliure to meet the obligatlons fdentifled In this letter also constitute violations of
Title !l, 42 US.C, § 12201(a). To the extent that Title Il provides greater protection than Section 504, covered entitles

must comply with Title II's substantive requirements.

OCR also enforces Title X of the Education Amendments of 1972, which prohibits discrimination on the basis of sex In
education programs that recelve Federal financlal assistance. 20 U,S.C. & 1681, For more information about the
appllcation of Title IX In athl_ tics, see OCR's “Reading Room,” "Documents —Title IX," at

S/ forwiwsed:pov/oorfpublications MmiETIH e Do

184 C.F.R, §6 104.4, 104,47, The U.S, Department of Education has determined that thls docurnent Is a “significant
guldance document” under the Office of Management and Budget's Final Bulletin for Agency Good Guldance
Practices, 72 Fed. Reg. 3432 {Jan. 25, 2007), OCR Issues this and other policy guldance to provide reclpients with
Information to asslst them In meeting thelr obligations, and to provide members of the publlc with Informatlon about
thelr rights under the clvll rights laws and Implementing ragulations that we anforce. OCR's legal authority Is based
on those laws and regulations. This letter does not add requirements to applicable law, but provides Information and
examples to Inform reciplents about how OCR evaluates whether covered entitfes are complylng with their legal
obiigations. If you are Interested in commenting on this guidance, please send an e~-mafl with your comments to
OCR@ed.gov, orwrite to us at the following address: Office for Civll Rights, U.5. Department of Educatlon, 400

Maryland Avenue, SW, Washington, DC20202,
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I Overview of Section 504 Reguirements

To better understand the obligations of schoal districts with respect to extracurricular
athletics for students with dlsabllitles, it is helpful to review Sectfon 504’s requirements,

- Under the Department’s Section 504 regulations, & school district Is required o provide
a quallfied student with a disabllity an opportunity to benefit from the school district’s
program equal to that of students without disabllitles. For purposes of Section 504, a
person with a disability Is one who (1) has a physlcal or mental impalrment that
substantially limits one or more major Iife activities; (2) has a record of such an
Impairment; or (3) is regarded as having_such an impalrment.s With respect to public
elementary and secondary educational services, “qualified” means a pearson (i) of an age

- during which persons without disabilities are provided such services, {ii) of any age
during which It Is mandatory under state law to provide such services to persons with
disabllities, or (Ifi) to whom a state s required to provide a free appropriate public
education under the Indlviduals with Disabllities Education Act (IDEA).®

Of course, simply because a student s a “qualifled” student with a disability does not
mean that the student must be allowed to participate In any selectlve or competitive
program offered by a school distrlct; school districts may require a leve! of skill or abllity
of a student In order for that student to participate ina selectlve or competitive
program or activity, so long as the selection or competlition criterfa are not

discriminatory, -

Among otherthings, the Department’s Section 504 regulations prohibit schoof districts
from:

a denying a qualified student with a disability the opportunity to particlpate Inor
benefit from an ald, benefit, or service;

o affording a qualified student with a disabllity an opportunity to participate ihor
benefit from an ald, benefit, or service that is not equal fo that afforded others;

S201,5,C. §705(8)(B), (20)(B) (25 amended by the Amerlcans with Dlsabliltles Act Amendments Act of 2008); 34
CFR §1043(). Foradditional Information on the broadened meaning of disabllity after the effectlve date of the
2008 AmendmentsAct, see OCR’s 2012 Dear Colleague Letter and Frequently Asked Questions document, available at

http:/pmww et pov/ocilatiars/zol aamue201100:html, and http:/Awww.ed.zov/ecr docs/del -201108.h

€34 C.F.R. § 104.3()){2).
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e providing a qualified student with a disabllity with an ald, benefit, or service that
is not as effective as that provided to others and does not afford that student
with an equal opportunlty to obtaln the same result, gain the same benefit, or
reach thé same level of achievement In the most Integrated setting appropriate

to the student’s needs; .

e providing different or separate aid, benefits, or services to students with
disabilities or to any class of students with disabilities unless such action Is
hecessary to provide a qualified student with a disabillty with aid, benefits, or
services that are as effective as those provided to others; and

o otherwlise limiting a qualified Individual with a disability in the enjoyment of any '
right, privilege, advantage, or opportunity enjoyed by others recelving an aid,
benefit, or service.’” :

The Department’s Section 504 regulations also require school districts to provide a free
appropriate public education (Section 504 FAPE) to each qualified person with a
disabllity who Is In the school district’s jurlsdiction, regardless of the nature or severity

of the person’s disabllity.

7 34 C.F.R, § 104460} (-iv), (Vil, {2), (3). Among the many specific applications of these general requirements,
Section 504 prohibits harassment on the basis of disability, includlhg harassment that occurs during extracurricular
athletic activities, OCR ISsued a Dear Colleague letter dated October 26, 2010, that addresses harassment, including
disabillty harassment, in educational sattings. See Dear Colleague Letter: Harassment and Bullylng, avallable at
it/ wiwed.gov/ocr/letiers/collsague-201030. hitml. For additional informatlon on dlsabllity-based harassment,
see OCR's Dear Colleague Letter; Prohlbited Disablilty Harassment (July 25, 2000), avallable at

e/ el govioey/Hocs/disiblarassitrhtml .

®34 C,FR. §104.88(a). Section 504 FAPE may Include services a student requfres In order to ensure that he or she hes
an equal opportunity to particlpate In extracurrlcular and other nonacademic actlvities. One way to meet the Sectlon
504 FAPE obllgation Is to implement an Individualized education program (IEP) developed In accordance with the
IDEA. 34 C.F.R. § 104.33(h)(2). Because the IDEA Is not enforced by OCR, this docutnent Is hot Intended as an
explanatlon of IDEA requirements or Implementing regulations, which include the requirement that a student's |EP
address the speclal education, related services, supplementary alds and services, program modifications, and
supports for school personnel to be provided to enable the student to, among other things, partlcipate In
extracurrlcular and other nonacademic activities, 84-G.E.R, § 300.320(g)(4)(il). In general, OCR would view a school
distrlct’s faflure to address participation or requests for particlpation I extracurricular athletles for 8 quallfled student
with a disabllity with an (EP ih a manner conslstent with IDEA requlrements as a fallure to ensure Sectlon 504 FAPE

and an equal opportunity for participation,
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A school district must also adopt grievance procedures that incorporate appropriate due
process standards and that provide for prompt and equitable resolution of complaints
alleglng Violatlons of the Section 504 regulations.’

A school district’s legal obligation to comply with Section 504 and the Department's
regulations supersedes any rule of any assoclation, organization, club, or league that
would render a student ineligible to participate, or limit the ellglbliity of a student to
participate, in any aid, beneflt, or service on the basls of disability. Indeed, it would
violate a school district's obligations under Sectioh 504 to provide significant assistance
to any assoclation, organization, club, league, or other third party that discriminates on
the basis of disability in providing.any ald, beneflt, or service to the school district’s
students.™ To avoid violating their Section 504 obilgations in the context of
extracurricular athletics, school dlstricts should work with their athletic associations to
ensure that students with disabilities are not denled an equal opportunity to participate

in Interscholastic athletics,*?

l '
AL PoNotAct O Generalizotions:.ond Sterectypes

A school district may not operate Its program or actlvity o the basis of generalizations,
assumptions, prejudices, or sterectypes about disability generally, or speclfic disabllities
in particular, A school district also may not rely on generalizations about what students
with a type of disability are capable of—one student with a certain type of disabllity may
not be able to play a certaln type of sport, but another student with the same disability

may be able to play that spott.

Exampled: Astudent has a learning disabllity and Is a person with a disability as defined

by Section 504, While in middle school, this student enjoyed participating in her
school’s lacrosse club. As she entars the ninth grade in high school, she tries out and is

® 34 C,F.R. § 104.7(b}.
134 C.F.R. §104.10(a), 34 C.F.R. § 104.4{b)(1).
134 CFR. §104.4(b){1){v); 34 C.F.R. pt. 104, App, A § 104.4 at 367 {2012},

2 o¢R would find that an Interscholastic athletlc assoclation Is subject to Section 504 If It recelves Federal financial
asslstance or Its members are reciplents of Federal financial asslstance who have ceded to the assoclation controlling
authority over portlons of thelr athletic program. G Cmtys. for Equity v, Mich. High Sch. Athletlc Ass’n, Inc., 80
F.Supp.2d 728, 733-35 (W.D. Mich, 2000} (at urging of the Unlted Statss, court finding that an entlty with controlling
authority over a program or activity recelving Federal financlal assistance is subject to Title [X's antl-discrimination
rule). Where an athletic assoclation Is covered by Section 504, OCR would find that the school district’s obllgations
set out [n this letter would apply with equal force to the covered athietic assoclatfon.
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selected as a member of the high school’s lacrosse team. The coach Is aware of this
student’s learning disability and believes that all students with the student’s particular
learning disabliity would be unable to play successfully under the time constraints anhd
pressures of an actual game. Based on thls assumption, the coach decldes hever to play
this student durlng games. In his opinion, participating fully In all the tearn practice
sessions is good ehough, ‘

Analysis: OCR would find that the coach’s decision violates Section 504.
The coach denled this student an 2qual opportunity to participate on the
team by relylng solely on characteristics he belleved to be associated

with her disabllity. A school district, Including its athletic staff, must not
operate on generalizations or assumptions about disability or howa
particular disabllity limits any particular student. Rather, the coach
should have permitted this student an equal opportunity to participate in
this athletic activity, which Includes the opportunity to participate in the
games as well as the practices. The student, of course, does not have a
right to participate In the games; but the coach'’s decislon on whether the
student gets to participate In games must be based on the same criterla
the coach uses for all other players (such as performance reflected during

practice sessions).

M. Ensure EgualOpportunity. for Participation

A schoo! district that offers extracurricular athletics must do so in such manner as is
hecessary to afford qualified students with disabilitles an equal opportunity for
participation.”® This means making reasonable modifications and providing those aids
and services that are necessary to ensure an equal opportunity to participate, unless the
school district can show that doing so would be a fundamental alteration to its
program.X OFf course, a school district may adopt bona fide safety sta ndatds needed to
implement its extracurricular athletic program or activity. A school district, however,
must consider whether safe participation by any particular student with a disablllty can
be assured through reasonable modifications or the provision of aids and services.®

P

B 34 C.F.R. § 104.37(a), {c).

U See Alexander v, Choate, 469 U.S, 287, 300-04 (1985) (Section S04 may require reasonable modifications to a
program or beneflt to asstre meanlngful access to quallfled persons with disablilties); Southeastern Craty, Coll, v,
Davls, 442 U.S. 397 {1978) {Sectlon 504 does not prohibit a college from excluding a person with a serlous hearlng
Impalrment as not qualifled where accommodating the Impalrment would require a fundamental alteration In the

college’s program).
534 C.F.R. § 104.4(b){1).
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Schools may require a level of skill or ablllty for participation In a competitive program
or activity; equal opportunity does hot mean, for example, that every student with a
disabllity Is guaranteed a spot on an athletic team for which other students must try out.
A school district must, however, afford qualified students with disabllities an equal,

" opportunity for particlpation in extracurricular athletics in an integrated manner to the

maximum extent appropriate to the needs of the student,” This means that a school
district must make reasonable modifications to fts policles, practices, or procedures
whenever such modifications are necessary to ensure equal opportunity, unless the
school district can demonstrate that the requested modification would constitute 2
fundamental alteration of the nature of the extracurricular athletic activity.

In considering whether a reasonable modification Is legally required, the school district
must first engage in an Individualized inquiry to determine whether the modification is
necessary, If the modification is necessary, the school district must allow it unless doing
so would result In a fundamental alteration of the nature of the extracurricular athletic
activity. A modification might constitute a fundamental alteration if it alters such an
essentlal aspect of the activity or game that it would be unacceptable even if it affected
all competitors equally {such as adding an extra base In baseball). Alternatively, a
change that has only a peripheral Impact on the activity or game ltself might
nevertheless glve a particular player with a disabllity an unfair advantage over others
and, for that reason, fundamentally alter the character of the competltion. Evenifa
specific modification would constitute a fundamental alteration, the school district
would still be required to determine if other modifications might be available that would

permit the :student’s participation.

634 C.F.R. § 104.37(a), (c); 34 C.R.R. § 104.34({b); 34 C.F.R. § 104.4{b){2){Il).



Page 8—Students with disabilities in extracurricular athletics

To comply with its obligations under Section 504, a school district must also provide a
qualified student with a disabllity with needed aids and services, If the failure to do so
would deny that student an equal opportunity for participation In extracurricular
actlvities in an Integrated manner fo the maximum extent appro priate to the needs of

the student.”’

Example 2: A high school student has a disability as defined by Section 504 due to a
hearing impalrment. The studentis interested In running track for the school team. He
is especially interested In the sprinting events such as the 100 and 200 meter dashes. At
the tryouts for the track team, the start of each race was signaled by the coach’s
asslstant using a visual cue, and the student’s speed was fast enough to qualify him for
the team in those events, After the student makes the team, the coach also sighals the
start of races during practice with the same visual cue, Before the first scheduled meet,
the student asks the district that a visual cue be used at the meet simultaneously when
the starter pistol sounds to alert him to the start of the race, Two neighboring districts
use 2 visual cue as an alternative start in their track and fleld meets. Those districts
report that their runners easlly adjusted to the visual cue and did not complain about

belng distracted by the use of the visual cue.

After conducting an Individualized inquiry and determining that the mod|flcation s
necessary for the student to compete at meeté, the district nevertheless refuses the
student’s request because the district (s concerned that the use of a visual cue may
distract other runners and trigeer complalnts once the track season beglins, The coach
tells the student that although he may practice with the team, he will not be allowed to

participate in meets.

¥ 24 ¢.F.R; § 104,37{a), (¢); 34 CF.R. § 104.34(b); 34 C.F.R, § 104.4(b){L)(II}, Although a school district may also ralse
the defense that a needed modification or ald or sarvice would constitute an undue burden to Its program, based on
OCR's experlence, such a defense would rarely, If ever, prevall In the context of extracurriculer athietlcs; for this
reason, to the extent the examples In this letter touch on applicable defenses, the discussion focuses on the
fundamental alteration defense. To be clear, however, nelther the fundarmental alteration nor undue burden defense
is avaliable In the context of a school district’s obllgation to provide a FAPE under the IDEA or Sectlon 504, See 20
U.S.C. § 1414{d){1); 34 C.F.R. § 104.33. Moreover, whenever the IDEA would impose a duty to provide 2lds and
services needed for particlpation In extracurricular athletics {as discussed In footnote 8 above),
rarely, If ever, find that provlding the same needed aids and services for extracurricular athletics constitutes a
fundamental alteratlon underSectlon 504 for students not eliglble underthe IDEA,

OCRwould likewlse
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Analysis: OCR would find that the school district’s decision violates
Sectlon 504,

While a school district s entitled to set Its requirements as to skill, ability,
and other benchmarks, it must provide a reasonable medfication If
hecessary, unless doing so would fundamentally alter the nature of the
activity. Here, the student met the benchmark requirements as to speed
and skill in the 100 and 200 meter dashes to make the team. Once the
school district determined that the requested modification was
necessary, the school district was then obligated to provlide the visual cue
unless it determined that providing it would constitute a fundamental
alteration of the actlvity.

In this example, OCR would find that the evidence demonstrated that the
use of a visual cue does not alter an essential aspect of the activity or give
this student an unfalr advantage over others. The school dlstrict should
have permitted the use of a visual cue and allowed the student to

compste.

Example 3: A high school student -was born with only one hand and Is a student witha
dlsability as defined by Section 504, This student would ilke to participate on the
school’s swim team, The requirements for jolning the swim team include having a
certalh leve] of swimming abllity and being able to compete at meets. The student has
the required swimming ability and wishes to compete. She asks the school district to
walve the “two-hand touch”-finish it requires of all swimmers in swim meets, and to
permit her to finish with a “one-hand touch.” The school district refuses the request
because It determines that permitting the student to finish with a “one- hand touch”
would glve the student an unfair advantage over the other swimmers.

Anm&s!s" A school district must conduct an individualized assessment to
determine whether the requested modification is necessary forthe
student’s participation, and must determine whether permitting it would
fundamentally alter the nature of the activity. Here, modification of the
two-hand touch Is necessary for the student to participate, In
determining whether making the necessary modification — ellminating
the two-hand touch rule —would fundamentally alter the nature of the

. swim competition, the school district must evaluate whether the
requested modIfication alters an essentlal aspect of the actlvity or would
give this student an unfair advantage over other swimmers.
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OCR would find a one-hand touch does not alter an essentlal aspect of
the actlvity. If, however, the evidence demonstrated that the school
district's Judgment was correct that she would gain an unfair advantage
over others who are judged on the touching of both hands, then a
complete walver of the rule would constitute a fundamental alteration
and not be required.

In stich circumstances, the school district would still be required to
determine If other modifications were available that would permit her
particlpation. In this situation, for example, the school district might
determine that it would not constitute an unfair advantage over other
swimmers to judge the student to have finished when she touched the
wall with one hand and her other arm was simultaneously stretched
forward. If so, the school district should have permitted this modification
of this rule and allowed the student to compete,

Extrmple 4: An elementary school student with diabetes Is determined not eligible for
services under the IDEA. Under the school distrlct’s Section 504 procedures, howevet,
he Is determined to have a disabllity. In order to participate In the regular classroom
setting, the student Is provided services-under Section 504 that Include assistance with
glucose testing and insulin administration from trained school-personnel, Later inthe
year, this student wants to Join the school-sponsored gymnastics club_that meets after
school The only ellgibility requirement Is that all gymnastics club members must attend
that school. When the parent asks the school to provide the glucose testing and Insulin

. administration'that the student needs to participate in the gymnastics club, school

personhel agree that it Is necessary but respond that they are not required to provide
him with such assistance because gymnastics club Is an extracurricular activity.

Analysis: OCR would find that the school's decision violates Section 504,
The student needs assistance in glucose testing and insulin
administration in order to participate in activities during and after school,
To meet the requirements of Sectlon 504 FAPE, the school district must
provide this needed assistance during the school day.

In addition, the school district must provide this'assistance after school
under Sectlon 504 so that the student can participate In the gymnastics
club, unless doing so would be a fundamental alteration of the distrlct’s
education program. Because the school district always has a legal
obligation under IDEA to provide aids or services in its education program
to enable any IDEA-eliglble students to participate in extracurricular
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activities,*® providing these alds or services after school to a student with
a dlsability not eligible under the IDEA would rarely, If ever, be &
fundamental alteratfon of Its education program. This remalins true even
If thete are currently no IDEA-eligible students In the distrlct who need

these alds or services.

In this example, OCR would find that the school district must provide
glucose testing and insulin administration for this student durlhg the
gymnastics club in order to comply with Its Sectlon 504 obligations. The
student needs this assistance in order to participate in the gymnastics
club,’and because this assistance is avaifable under the IDEA for
extracurricular activities, providing this assistance to this student would
not cohstitute a fundamental alteration of the district’s education

program.™®

V. Offering Sepdrate or Different Athletic Opportuniiies.

As stated above, in providing or arranging for the provision of extracurricular athletics, a
school district must ensure that a student with a disabllity participates wlith students
without disabllitles to the maximum extent appropriate to the needs of that student

_ with a disabllity.?® The provislon of unnecessarlly separate or different services Is
discriminatory.®* OCR thus encourages school districts to work with their community
and athletlc assoclatlons to develop broad opportunities to include students with
disabllitles in all extracurricular athletic actlvitles. .

Students with disabilities who cannot participate in the school district’s existing
extracurricular athletics program — even with reasonable modifications or aids and
services — should still have an equal opportunity to recelve the benefits of
extracurricular athletics, When the interests and abllitles of some students with
disabilities cannot be as fully and effectively met by the school district’s existing
extracurricular athletic program, the school district should create additlonal
opportunitles for those students with disabilities.

1890 U.S.C. §§ 1412(a)(1), 1414{d){2)(ANi}{IV)(bb); 34 CFR §5 300.320(a){4)(11}, 300.107, 300.117; see also footnotes 8
& 17, above,

134 C.F.R. § 104,37,

2034 C.FR. §104.34(h).
2134 C.FR. pt, 104, App, A § 104.4 at 367 (2012); 34 C.F.R. pt. 104, App. A § 104,37 at 376 (2012).

T



Page 12—Students with disabilities in extracurricular athletics

In those circumstances, a school district-should offer students with disabllltes
opportunlties for athletic activities that are separate or different from those offered to
students without disabillties. These athletic opportunities provided by schodl districts
should be supported equally, as with a school district’s other athletic activities, Schoo)
districts must be flexible as they develop programs that consider the unmet interests of
students with disabilities. For example, an ever-increasing humber of school distriets
across the country are creating disability-specific teams for sports such as wheelchalr
tennls or wheelchair basketball. When the number of students with disabilities at an
individual school Is Insufficlent to field a team, school districts can also: (1) develop
district-wide or regional teams for students with disabilities as opposed to a school-
based team in order to provide competitive experiences; (2) mix male and female
students with disabilities oh teams together; or (8) offer “allied” or “unified” sports
teams on which students with disabilities participate with students without
disabllitles.2 OCR urges school districts, in coordination with students, families,
community and advocacy organlzations, athletic associatlons, and other interested
partles, to support these and other creative ways o expand such opportunities for

students with disabilitles.®

v, Conclusion
OCRIs c‘orﬁmitted to working with schools, students, families, community and advocacy
organlizations, athletic assoclations, and other interested parties to ensure that students

with disabilitles are provided ah equal opportunity to participate in extracurricular
athletics. Individuals who believe they have been subjected to discrimination may also

file & complaint with OCR or In court.?

22 yp.6 Department's Office of Speclal Education and Rehabllitative Services Issued a guidance document that, among
other things, Includes suggestions on ways to increase opportunities for children with disebllities to particlpate In
physleal education and athletlc activitles, That guldance, Creating Equal Opportunities for Children and Youth with
Disabllitles to Partlcipate In Physical Education and Extracurricular Athletics, dated August 2011, Is avallable at

hitpdfwwwzied, rov/pollov/soated/go d'{idaqﬁagualage‘:gdf.

2 1t hears repeating, hawever, that a quallfied student with a disability who would be able to participate in the schoo!
district's exlsting extracurrlcular athletics program, with or without reasonable modifications ar the provislon of alds
and services that would not fundamentally alter the program, may nelfther be denled that opportunity nor be limited
to opportunitles to particlpate In athletic activitles that are separate or different. 34 C.FR. § 104.37(c) (2).

2434 C.F.R. § 104.61 (Incorporating 34 C.F.R. § 100.7(b)); Barnes v. Gorman, 536 U.S. 181, 185 (2002).
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For the OCR reglonal office serving your area, please visit:
hitp://wderobeolpdled gov/ CFAPPS/OCRfcontactus.cfim, of call OCR’s Customet
Service Team at 1-800-421-3481 (TDD 1-877-521-2172).

Please do not hesltate to contact us If we can provide asslstance in your efforts to

address this issue or If you have other civil rights concerns. | look forward to qontinuing

our work together to ensure that students with disabllities recelve an equal opportunity
N

to particlpate In a school dlstrict’s education program.

Sincerely,

/s/

Seth M. Galanter
Acting Assistant Secretary for Civll Rights
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MIDDLETOWN _ _
TRANSCRIPT
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By Mike Santa Barbara

Noventber 11, 2035 2:39PM
Special Olympics Delaware and DIAA team up to bring unified sports state-wide

Tn January 2013, the United States Depariment of Education released a directive stating that atblctics was a civil right o it
for people with disabilitics, while also offering guidelines io include those students in all sports. Ei

4 'tﬂ,{ﬁ
i

Speeial Olympics Delaware and the DIAA (Delaware Tntersehalastic Athletic Association) have taken that mandate a
stepforward by creating unified sports teams which have playerswith and without disdbilities, While the organizations”
hope the teams will one day reach throughout the state, Middletown Hi gh School is already participatlog.

The DIAA first futroduced a unified sports program in high school track & field three year ago, ond siace then the

number of parifcipating schools has grown. .
’ ' lan 8nlich, Alex Roberls, Ryan Beckman,
Davonte Bessix, and Dallon Johnaoh ere

“Our track and field program hes grown from five teams in year one to what we expect fo be 16 or more this upeoming pleiured hora together at & unified flag-

fotth season,” gald Gary Cirgglla, Senfor Director of Sporis for Specinl Olympics of Delaware, “Ultimately, we'd ke foutbefl pracfics ol Middiotown High
tohave DIAA sanctioned unified sports in each of the thres typical high school seasons.* * Gehaol.

Dusing the fall season, Special Olymples Delavware and the DIAA started 2 Hag-football pllot program whick featured Middletown and thrée othez high schodls:

William Penn, Caesar Rodney, and Concord,

Games weke played featuring unified teams which included those with disebilities nod varslty players. Plaers were treated to 4l of the activities and fanfare

* that goes along with prepnting for & big faotball game,

“Football i the most popular high school sport in genern! so it seemed only nataral 1o try and make flag football, which is an offictal Special Olympics sport,”

Cimaglia said, “Onr hope is that our unified sports fiag football teams will eventually be treated at,each school just e the existing freshman, junior varsity, '
and varslty teams. We want our teams to practice often und compete weeldy, becouse it'e only fair tiat they have tie semé epporimnities o ilhpfﬁv&ﬁlfif gume

asthe other student-atbletes in their school do." “

Sports hirve always been an outlet for studentathilates to show off theix skdlls on their respective fields of play, Though belng 2 part of team goes much deepec
than what oceurs during game day. Flayers on 2 team are connected by the schoals and communities they represent, helping teach life-l&s?na as they work
by Bpecial Olympics Delaware and the DLAA, student-athletes of all abilities will get the

‘togefber fighting for a common goal, With the progrms created
chance to reap those benefits,

.

The reach of these programs doesn't start and end wilh those finally getting their shot at toldng the field alongslde theic fellow stndents. Current varsify players
and conches worldng slde-by-side with those with dlabtiities can orily help to educate pnd bring aceeptante,

In the very nent future We ould see unified varslty sports n every sport up and down the state, And if the reaction from the most recent flag-Tootball pllat fs

.

—— - ———omyindicption, thatfuturecould come soonerrathesthandate

“The positive response from the pilot event has been overwhelming,” seid Kylie Melvin, director of youth and sehoo) inillatives for Delaware Speclal Olymples.
“Ixom the players to the coaches, to the families and speclators, and even the outpouring of media Interest, we nre just thrilled with the outeame. A5 one of our

longtime volunteer coaches said, ‘there's no tuming back nowl™

The four ieams that met in the pilot program Jast month will come together once more before the football season ends, on Dec, & at Delaware Stadium during
the DIAA Division I and Division IT State Football Championship games.

http://www.middletowntrans cr.lpt.con;/ article/20151111/SPORTS/151119938%template=pri... 1/8/2016
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Unified Sports
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Unified Sports®

T
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B

orts.pspy) Is a registered program of Special Olympics that

www.specialolymples.org/unified
sabllity on sports teams

combines approximately equal numbers of athletes with and withaut intellectual d)
for tralning and competition.

All Unified Sports® players, both athletes and special partners, are of simllar age and matched sport skill
abllity, Unifled Sports® teams are placed In competitive divislons based on their skilf abllities, and range
from tralning divislons (with a skill-learning focus) to high level competition.

B

Team sports are"about having fun, promoting physical health and bringing people together. Special Olympics
Unifled Sports®-teams do all of that - and shatter sterectypes about intellectual disability In the process.

Unifled Sports Is a'movlng and exciting initiative for higher abllity athletes of all ages, from youth to adults,
Mixed teams provide the public direct opportunities to experience first-hand the capabilitles and courage of
Special Olympics athletes. By having fun together In 2 variety of sports ranging from ‘basketball to golf to
figure skating, Unified Sports athletes and partners improve their physical fitness, sharpen their skills,
challenge the competition and help to overcome prejudices about Intellectual disabillty. -

Special Olymplics Unifled Sports has partnered with the Delaware Interescholastic Athletlc Association. This .
partnershlp ‘was Introduced at the 2013 Delaware Track & Field state champfonship In May, WATCH THE '

VIDEQ ... s w.youl 0 & =40aid-

http:/Awww.sode.org/athletes-families/unified-sports/ 1/8/2016
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Delaware’s First Unified Flag Football League
0ci 21,2015 | Posted by grustie Righ | Egnzgm:;iﬁgnu;,'fnn\!;n]],Ln:nl590[]5.&!&
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Phalo Credit: SODE Facebool
DOVER, Del- [t Is time for student athletes with disablitles to get more respect.

The Delawars Interschalasfic Athlete Assodation (DIAA) and -mcmmﬂﬂ%(

SODE) are teaming up f0

_The four schools participating In the pilot program are: Caesar Rodngy,

http://sports.wboc.com/feahlrcd—sports/delawaxes

dojustthat —

‘The new program cenlered around flag football wi
on the same fields as varsiy high scheo! players.

ill team up student ethisles with and without disabllities to chplete

“The goal is o untimely have is every public high sc ool in Delaware o have & unified flag football tleam where speclal
needs students gel fogether with high school athletes,” Jon Buzby, SODE Directorof Media Relations Sald.

Breaking barriers !,:elwe?an athleles with-and wilhout disabllities Is & goal of unlfied sports. Buliding friendships on and
oif the field is what the program aimsor. :

"If our special athleles are teamed up wilh alhletes from different high schools and are pait of that spors cullure, they

wil be respecled as people and athieies” Buzby sald, “That's what they deserve.”
Concord, Middletown and |_Mlllam Penn.

The first game Kicks off on Saturday, Oct. 24 &t Cavalier Stadlum in Middlefown. Admission Is free fo the gen?ml
public.

7 p.m. Concord vs. Gaesar Rodney
8 p.m Middletown vs. Willism Fenn.
Other game scheduled:

Oct 31, SODE Fall Festival at St Andrews 8chool, Time TBD
Dec. 5, Delaware Stadium, Time TBD.

For more Information on joining & league, contact Jon Buzby:
Jbuzby@udel.edu .
Work: (302) 831-3484

Cell: (302) 740-1033

_first-unified-flag-footb all-league/

1/8/2016



