STATE OF DELAWARE
STATE COUNCIL FOR PERSONS WITH DISABILITIES
Margaret M. O°Neill Bldg., Suite 1, Room 311
410 Federal Street
Dover, Delaware 19901

302-739-3621
The Honorable John Carney John McNeal
Governor SCPD Director
MEMORANDUM
DATE: June 21, 2017
TO: All Members of the Delaware State Senate

and House of Representatives

W
FROM: Ms. Jamie @;pcrson
State Council for Persons with Disabilities

RE: S.B. 49 (Homeless Bill of Rights)

The State Council for Persons with Disabilities (SCPD) has reviewed S.B. No. 49. This
legislation was introduced on March 28, 2017. As of May 30, it awaited action by the Senate
Judicial & Community Affairs Committee. It is earmarked with a 2/3 vote requirement. The
attached fiscal note is modest, aggregating $26,000 in FY17, $3,000 in FY18, and $3,000 in

FY19.

Predecessor legislation was introduced in 2014 (H.B. No. 378); 2015 (S.B. No. 134); and 2016
(SS No. 1 for S.B. No. 134. S.B. No. 49 closely resembles the 2016 legislation with a few
modifications. Some of the modifications were ostensibly prompted by Council commentary on
the 2016 bill.

As background, legislation creating a bill of rights for homeless individuals has been passed in a
few states (e.g. Rhode Island; Connecticut; Illinois) and municipalities. See attached 2017
Wikapedia article. In 2013, the Delaware Homeless Planning Council issued a report which
included a recommendation to promote adoption of a homeless bill of rights in Delaware
(Executive Summary and excerpt attached). The report (p. 8) discusses the prevalence of persons
with disabilities among the homeless population.

S.B. No. 49 is intended to prevent discrimination based on homelessness in a variety of contexts,
including public places, applying for housing, seeking temporary shelter, and voting. Local
governments would be barred from enacting ordinances or regulations inconsistent with listed
rights (lines 59-60). An aggrieved person could file a complaint and seek remedies through the



State Human Relations Commission. The Attorney General would also have the authority to
seek enforcement through a civil action (lines 245-259). S.B. No. 49 is more restrained than the
2016 legislation in several respects, including omission of protections in employment; a
limitation on the duty of providers to update facilities or provide new accommodations (lines 34-
36); and a disclaimer that the provisions would limit nondiscriminatory enforcement of anti-
loitering laws (lines 51-53).

SCPD has the following observations.

First, there is a typographical error on line 100. The parentheses should be deleted. Compare
the 2016 bill (S.S. No. 1 for S.B. No. 134) at line 97.

Second, the references to “§7803(a)” in lines 69, 72 and 96 should be simply to “§7803" to
conform to lines 167 and 170 and clarify the availability of enforcement of §7803(b).

Third, in line 208, “are” should be substituted for “is”.

Fourth, lines 59-60 could be interpreted as limiting only prospectively enacted laws, ordinances,
and regulations. Concomitantly, existing non-conforming laws, ordinances, and regulations
would be “grandfathered”. The sponsors could consider amending lines 59-60 as follows: “No
political subdivision of this State may enact or enforce any law, ordinance, or regulation contrary
to subsection (a) of this section.”

Fifth, the 90-day statute of limitation (lines 140-141) to file a complaint with the State Human
Relations Commission is relatively short. Contrast one (1) year statute of limitation for Fair
Housing complaints filed with the Human Relations Commission [6 Del.C. §4610(a)].

SCPD is endorsing the legislation subject to amendments consistent with the above observations.

Thank you for your consideration and please contact SCPD if you have any questions regarding
our observations on the proposed legislation.

cc: Brian Hartman, Esq.
Governor’s Advisory Council for Exceptional Citizens

Developmental Disabilities Council
SB 49 homeless bill of rights 6-21-17



149th GENERAL ASSEMBLY

FISCAL NOTE
BILL: SENATE BILL NO. 49
SPONSOR: Senator Townsend
DESCRIPTION: AN ACT TO AMEND TITLE 6 OF THE DELAWARE CODE RELATING TO
HOMELESS PERSONS.

Assumptions:

1, This Bill would become effective 90 days after its enactment.

2. This Bill creates a “Homeless Individuals Bill of Rights”, providing for the protection for
individuals experiencing homelessness from discrimination while in public places, while seeking
access to housing, employment, or temporary shelter.

3. This Bill empowers the State Division of Human Refations and the State Human Relations
Commission authority to investigate and enforce the Bill of Rights. '

4, The Division estimates a one-time fiscal impact of $26,000 for a Contract attorney (equivalent
to a State Deputy Attorney General III position whose average salary and benefits total $52
per hour) for 500 hours, to assist in drafting regulations related to the Bill of Rights and $3,000
in ongoing training and educational costs for Human Relations Representatives on the new
law.

Cost:
Fiscal Year 2017 $26,000 (one-time)
Fiscal Year 2018 $3,000
Fiscal Year 2019 $3,000

Prepared by Art Jenkins
Office of the Controller General
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Homeless Bill of Rights

From Wikipedia, the free encyclopedia

The Homeless Bill of Rights (also Homeless Person's Bill of Rights and Acts of Living bill) refers to legislation
protecting the civil and human rights of homeless people. These laws affirm that homeless people have equal rights to
medical care, free speech, free movement, voting, opportunities for employment, and privacy. Legislation of this type has
become law in Rhode Island, Connecticut and Illinois and is under consideration by several other U.S. states.
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Controversy over Legislation Affecting the Homeless

At issue in homeless bills of rights are local codes that outlaw loitering, vagrancy, sitting or lying on the sidewalk, begging,
eating in public, and other behaviors, These codes disproportionately affect homeless people.!")

The National Law Center on Homelessness and Poverty concludes its report on the "criminalization of homelessness" with

an exhortation to change the laws:!!

Laws that criminalize visible homelessness are immoral and offend our basic human instincts. They are
contrary to the fundamental religious and political principals from which the American people seek guidance, ]
and their existence demonstrates that we have fallen vastly short of our religious and foundational aspirations. The *Beds Not Bars" slogen sugges
that society must help homeless
people instead of outlawing their
behavior,

Business interests, represented by the California Chamber of Commerce, have called Assemblymember Tom Ammiano's
Homeless Person's Bill of Rights 12! a “job killer" which would create “costly and unreasonable mandates on
employers."* ) Some municipalities and local politicians also oppose the laws, which impose state authority to overtum
local regulations. San Francisco Supervisor Scott Wiener commented:"!

Our local laws against forming encampments, passing out and blocking sidewalks, and otherwise monopolizing
public spaces would be wiped off the books. Think we have a street behavior problem now? Just wait until this
passes.

The Los Angeles Times suggested in an editorial that the Homeless Bill of Rights does not go far enough unless | asETEeT
accompanied by economic resources allocated to provide housing."] Joel John Roberts, CEO of People Assisting the Skid Row in Los Angeles is

Homeless, argued similarly that the Homeless Bill of Rights may be toothless and even enabling. Roberts writes:{’] sometimes mentioned as an area that
would deteriorate if homelessness

was not regulated

There needs to be a balance between criminalizing homelessness with ordinances that persecute people who are
forced to live on the street, and giving those same people the right to do whatever they want without any
consequences.... A more powerful Bill of Rights for people who are homeless, however, would consist of one
simple right; the right to housing.

Legislation in the United States

The idea of 2 "Homeless Bill of Rights" has been discussed periodically in the U.S., and was presented formally by a group of New York City ministers on Martin
Luther King, Jr. Day, 1992.81 City Councilperson Peter Vallone introduced several versions of such a Bill in 1998, despite strong opposition from Mayor Rudy

Giuliani.!
Puerto Rico and some states have passed laws adding homeless people to their lists of groups protected against hate crimes.!”

Rhode Island

https://en.wikipedia.org/wiki/Homeless_Bill_of Rights 5/30/2017
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Rhode Island was the first state in the U.S. to pass a "Homeless Bill of Rights". John Joyce, who was homeless for a period in his life, is responsible for the initial
introduction of the bill. The Rhode Island law, S-2052, was ratified in the state of Rhode Island on June 21, 2012 and signed into law by Governor Lincoln Chafee

on June 27.1'" It amends the Rhode Island Fair Housing Act with wording intended to protect the rights of homeless people and prevent discrimination against
them. It is the first U.S. state-level law designed to protect the rights of homeless people.

Excerpt from Rhode Island bill S-2052

34-37.1-3. Bill of Rights. — No person's rights, privileges, or access to public services may be denied or abridged solely because he or she is homeless. Such
a person 1 shall be granted the same rights and privileges as any other resident of this state. A person experiencing homelessness:

. Has the right to use and move freely in public spaces, including, but not limited to, public sidewalks, public parks, public transportation and public

buildings, in the same manner as any other person, and without discrimination on the basis of his or her housing status;

2. Has the right to equal treatment by all state and municipal agencies, without discrimination on the basis of housing status;

3. Has the right not to face discrimination while seeking or maintaining employment due to his or her lack of permanent mailing address, or his or her mailing

address being that of a shelter or social service provider;

. Has the right to emergency medical care free from discrimination based on his or her housing status;

. Has the right to vote, register to vote, and receive documentation necessary to prove identity for voting without discrimination due to his or her housing

status;

6. Has the right to protection from disclosure of his or her records and information provided to homeless shelters and service providers to state, municipal and
private entities without appropriate legal authority; and the right to confidentiality of personal records and information in accordance with all limitations on
disclosure established by the Federal Homeless Management Information Systems, the Federal Health Insurance Portability and Accountability Act, and the
Federal Violence Against Women Act; and

7. Has the right to a reasonable expectation of privacy in his or her personal property to the same extent as personal property in a permanent residence.

—

W A

The well-established Rhode Island Coalition for the Homeless (and a newer subgroup called Rhode Island Homeless Advocacy Project) collaborated with the more
radical Occupy Providence group to lobby successfully for the Bill.l*40%)

The law does not guarantee positive rights such as housing or food, and some homeless advocates are concerned that it has not had enough impact.")

Connecticut

On June 5, the Connecticut Assembly passed a Homeless Bill of Rights (SB 896) with seven protections similar to those passed in Rhode Island, Pending signature
by Governor Dan Malloy, the bill would take effect on October 1, 2013. The Connecticut law significantly includes freedom from police harassment in its first

section:[*’]

Excerpt from Connecticut bill SB 896

(a) There is created a Homeless Person's Bill of Rights to guarantee that the rights, privacy and property of homeless persons are adequately safeguardedand
protected under the laws of this state. The rights afforded homeless persons to ensure that their person, privacy and property are safeguarded and protected, as set
forth in subsection (b) of this section, are available only insofar as they are implemented in accordance with other parts of the general statutes, state rules and
regulations, federal law, the state Constitution and the United States Constitution, For purposes of this section, "homeless person" means any person who does not
have a fixed or regular residence and who may live on the street or outdoors, or in a homeless shelter or another temporary residence.

(b) Each homeless person in this state has the right to:

1. Move freely in public spaces, including on public sidewalks, in public parks, on public transportation and in public buildings without harassment or
intimidation from law enforcement officers in the same manner as other persons;

. Have equal opportunities for employment;

. Receive emergency medical care;

. Register to vote and to vote;

. Have personal information protected;

. Have a reasonable expectation of privacy in his or her personal property; and

. Receive equal treatment by state and municipal agencies.

N AW

(¢) Each municipality shall conspicuously post in the usual location for municipal notices a notice entitled "HOMELESS PERSON'S BILL OF RIGHTS" that
contains the text set forth in subsection (b) of this section.

Illinois

On August 22, 2013 Illinois became the second state to adopt & homeless bill of rights.!*®!

Excerpt from Illinofs bill SB 1210
Section 10. Bill of Rights.

(2) No person's rights, privileges, or access to public services may be denied or abridged solely because he or she is homeless. Such a person shall be granted the
same rights and privileges as any other citizen of this State. A person experiencing homelessness has the following rights:

1. the right to use and move freely in public spaces, including but not limited to public sidewalks, public parks, public transportation, and public buildings, in
the same manner as any other person and without discrimination on the basis of his or her housing status;

2. the right to equal treatment by all State and municipal agencies, without discrimination on the basis of housing status;

3. the right not to face discrimination while seeking or maintaining employment due to his or her lack of permanent mailing address, or his or her mailing
address being that of a sheiter or social service provider;

4. the right to emergency medical care free from discrimination based on his or her housing status;

https://en.wikipedia.org/wiki/Homeless_Bill of Rights 5/30/2017
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5. the right to vole, register 1o vote, and roceive documentation necessary 1o prove identity for voting withoul discrimination due to his or her housing status;

6. the right to protection from disclosure of his or her records and information provided to homeless shelters and service providers to State, municipel, and
private entities without appropriate legal authority; and the right to confidentiality of personal records and information in accordance with all limitations on
disclosure established by the federal Homeless Management Information Systems, the federal Health Insurance Porfability and Accountability Act, and the

federal Violence Against Women Act; and
7. the right to a reasonable expectation of privacy in his or her personal property to the same extent as personal property in a permanent residence.

(b) As used in this Act, "housing status" has the same meaning as that contained in Section 1-103 of the Illinois Human Rights Act.

California

State Assemblymember Tom Ammiano (D-San Francisco) introduced a2 Homeless Person's Bill of Rights'? to the California Assembly in December 20127 1In
May 2013, the Appropriations Committee postponed debate until January 2014.1"! Assemblymember Ammiano said in a statement that his bill was suspended
largely because of the costs of setting up new infrastructure and enforcing the new rules.”! A report by the Chair of the Assembly Appropriations Committee
estimates that setting up hygiene centers across the state would cost $216 million, with ongoing operating costs of $81 million annualty."”) The report also estimates

that setting up facilities for annual law enforcement reports would cost $8.2 million, with ongoing operating costs of $4.1 million annually. Without providing
estimates, the report notes that other costs, some potentially significant, include those associated with the right to counsel conferred to the homeless for defending
against infractions, and those associated with defending against lawsuits brought against cities by the homeless alleging violations of rights conveyed under the bill.

12)

California's Homeless Bill of Rights(Right2Rest Act), SB 608, was introduced by Senator Carol Liu (D) in February 2015, The "Right to Rest Act,” would, among
other things, protect the rights of homeless people to move freely, rest, eat, perform religious observations in pubdlic space as well as protect their right to occupy a
legally parked motor vehicle. Also refer to UC Berkeley's Policy Advacacy Clinic Presents: California’s New Vagrancy Laws a New Report on the Growing
Criminalzation of Homeless People in California.

A vote was not rendered during the 2015 process in the Housing and Transportation Committee and was asked to come back for a vote in the next California
legislation session with amendments in order to get the necessary votes and pass to the next house.

See also

= Bill of Rights
= Human rights in the United States
= Apggressive panhandling
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Protecting the Rights of Our Most Vulnerable Citizens
February 2013

EXECUTIVE SUMMARY

This report aims to bring the attention of Delaware legislators to the families and individuals
experiencing homelessness, or at risk of homelessness, who face discrimination due to their housing
status, source of Income, and disability status while on the streets and when seeking access to housing,
employment, and temporary shelter.! In July 2012, Rhode Island passed the first Homeless Persons’ Bill
of Rights in the nation, providing protections for all citizens of their State regardless of thelr housing
status. :

Discriminatory practices aggravate the problem by unnecessarily prolonging experiences of
homelessness and burdening the State’s criminal justice, homeless services, and human services
systems. As part of a comprehensive strategy to prevent and end homelessness in Delaware we must
ensure that persons experiencing and at risk of homelessness recelve equal treatment under the law,
and have equal access to the goods a services necessary to end their homelessness.

HOMELESSNESS, DISCRIMINATION, AND CRIMINALIZATION

> DISCRIMINATION IN ACCESS TO TEMPORARY SHELTER: Temporary shelters In Delaware
discriminate agalnst persons due to thelr disabllity status, whether physical or psychlatric disgbillty.
Unlike other citizens in Delaware, disabled persons experiencing or at risk of homelessness are subject
to overt housing discrimination by the very system meant to serve them.,
POLICY RECOMMENDATIONS: ..
%, o Develop a Homeless Persons’ Blll of Rights for the State of Delaware that requires all
w shelter providers to comply with the American Disabilities Act and Delaware’s Falr

Houslng Act.

> CRIMINALIZATION ON THE STREET: Persons living on the streets are vulnerable to policies that
target the homeless for performing necessary life-sustaining actlvities {e.g. eating, sleeping, sitting,
standing) that they have no option but to perform in public places. Laws that make it illegal to do
things that persons experiencing homelessness must do as a result of their homeless status criminalize
homelessness. Persons experiencing homelessness are frequently treated unequally by authorities

with regards to thelr use of public space in our communities. Thls crimipalization of homelessness

1 5ee APPENDIX A: Definitions
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places unnecessary burdens on Delaware’s criminal justice system. It also saddles the homeless with
flnes they cannot afford, and criminal records that Inhibit their abillty to access housing, employment,
and the essential human services they need to end thelr homelessness.A

POLICY RECOMMENDATIONS:

o Develop a Homeless Persons’ Bill of Rights for the State of Delaware that ensures equal
treatment under the law, equal access to and use of public space for all Delaware
citizens, regardiess of thelr hausing status. ‘

o Pursue alternative Justice system strategies to criminalization such as police’tral'nlng,
human services and police department collaborations, police department homeless
liaisons, and homeless diversion or community courts.

o Review municlpal and state codes, and thelr enforcement, to ensure that laws do nhot '

unfalrly target the homeless due to their housing status,

HOUSING AND EMPLOYMENT DISCRIMINATION

> FAIR HOUSING AND EQUAL EMRLOYMENT OPPORTUNITY: Persons experiencing
or at risk of homelessness are frequently denied access to housing and ém'ployment for which they
would otherwise be eligible due to practices by landlords and employers that di;criminate against
applicants based on tH‘eir housing status and/or soLlrce(s) of income. These practices aggravate the
problem by denying individuals and families equal opportunities to access the housing and lncor;'ie they
need to end thelr homelessness,
POLICY RECOMMENDATIONS;
o Develop a Homeless Persons’ Blll of Rights for the State of Delaware that protects all
AX Individuals and families in Delaware experiencing or at risk of homelessness from
discrimination based on their housing status and source of income.
o Add “housing status” and “source(s) of Income” to Delaware’§ Fair Housing Act and

Delaware's Equal Opportunity Law.
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In this Bill they define the term "housing status" as “the status of having or not having a fixed or
regular residence, including the status of living on the streets or In a homeless shelter or similar

temporary residence.” ®
D. EQUAL ACCESS TO TEMPORARY SHELTER

The Fair Housing Amendments Act of 1988 (FHAA) prohibits diserimination in the sale or rental of
housing on the basls of disability. As a result of the Olmstead settlement with the Departl:nent of
Justice in July 2011, Delaware has made significant progress towards ensuring that individuals with a
dlagnosed psychiatric disability have access to permanent community-based housing. However, it is
also necessary to ensure that psychiatrically and physically disabled persons experiencing or at risk of
homelessness are protected from discrimination with regards to equal access to temporary shelter in
situations of crisls. In this report, “temporary shelter” means any emergency, translitional, or
temporary shelter provided to individuals and/or families experiencing homelessness by any federal,

state, faith-based, non-profit, or private agency.

Elght hundred and forty-six (37%) of the adults served by Delaware’s homeless services system In FY
2011 reported having a disability of long duration®. Approximately 10% of Delaware’s homeless In 2011

< were physically disabled.” During Delaware’s Registry Week in June 2012 for the 100,000 Homes

Campalgn, volunteers located and interviewed a total of 186 homeless Individuals living on the streets
in Delaware over the course of 3 mornings. Of those persons, 78% reported one or more behavioral
health issue, while 40% reported a dual diagnosis of mental iliness and substance abuse disorder.* In
Delaware’s 2012 Polnt In Time survey, 27% of Individuals reported having a diagnosed mental lliness,

and 24% reported having a substance abuse problem,

Homeless individuals diagnosed with physical and psychlatric dlsabllities, including co-occurrfng
disorders (recurring mental illness and recu rring substance abuse disorder), are at greater risk of belng

denied access to shelter than the general homeless population in Delaware due to their disabllity

Rhude Isl'and Homeless Persons’ Bill'of Rights, 34-37-3,27-29 .
? Hoitigless Planning Counci of Délaware; (2012), Delaware HMIS FY2011 Data Réport,
o ,, Homeless Planning Council of Delaware (2011). Polnt In Time Data,
* Homeless Planning Catincil of Delavare, (2012}, Delaware Ragistry Week Cornmunity Brief Back Fact Sheet.

ik SNV RSP ISP

e byt a0y o i ams

P VI R

S memiad et e e cmadir. e Prmesme e veswer amea s

8|Page



